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OBSERVATION. 


3 Po 
. 


1* preparing che Sixth Edition of Mr. Serjeant 
Hawrins Pizas or THE Crown for the preſs, 
occafional ' referegces were made to many of the 


CasEs contained in the following pages; : ; but | 5 
being made from a Collection of Manvsen zer 
Nores, which, it now appears, | are not in 

very extenhve circulation, the Evirox is inform- { 

ed, that many endeavours to | procure accurate F 
ſtatements of the circumſtances on: which the 
Caszs were determined, have been attended 
not only with difficulty, but diſappointment ; * ' 
and that unfavourable animadverſions have, 

in conſequence, been made on the inexpediency 

of having cited authorities, to a full and par- 

tieular detail of which a free acceſs was not 
immediately to be found. To remove the cauſe 

of this complaint, as far at leaſt as it is within 

the EviTtor's power, was the principal motive to 
the preſent publication; but he is ſeriquſly ap- 
prehenſive that his anxiety for this purpoſe, has 


led 


—— 2 ——— + - 


= » ©. 


r , ere rn a hn» 


t 1 


-4 him to attempt a work which, from the latent 
nature of its fubject, ſeems s peculiarly to require 
the opportunities of longer time, and the advan- 


tages of patient application, before it can poſſibly 


advance towards maturity or perfection, He flat» 
ters himſelf; however, that his labours, though de · 
ficient, will be found capable of conveying ſome 
uſeful information; and he truſts that the intel - 
ligence he may hereafter deriye from the friendly 
communications of the Profeſſion, which he moſt 


earneſtiy ſolicits; or from the liberal and 


4 


candid eren whether public or private, 


of the errors and imperfectiong which he 
is fearful the work contains ; will enable him, 
by correction, to increaſe its utility, and to render 


it, at a future period, in ſome N geſerving of 
e 0 . probten, F 


K 
) 
* 
* 
* 
% 
> 


NAME S OF THE C AS ES. n 


Qagan's Caſe 


23 


12 
— — 

e Comer's Caſe a 
ADDEY's Caſe 213; Cotes Cale og 
Aickles' Caſp 266 3 Collet's Cale 229 
7 3 Cox's Caſe be, 
Akehurſt's Caſe 15 3 Crom der's Caſe 412 
Alford's Caſe 154 48. D 8 

| 83 DxzAan's Cale 409 
BAxER's Caſe 115 Denby's Caſe 433 
Baker's Caſe 264 Dick's Caſe 66 
Baillie's Caſe 335 Dr. Dodd's Caſe 159 
Baſs's Caſe 242 Donnally*s Caſe 199 
Bath's Caſe * 389 Donavan's Caſe 67 
Beech's Caſe 137 Drinkwater's Caſe 18 
Birch's Caſe 78 Drummond's Caſe 308 
Bolland's Caſe 83 Dunn's Caſe 93. 
Brangan's Caſe 26 Durham's Caſe 412 
Brafer's Cſ- 34 1 
Breem's Caſe 219 EL Ior's Caſe 185 N 
Brown's Caſe I 51 Ezlor's Caſe 299 
Barry's Caſs 207 1 5 

8 C. | FEARNLEY'S Caſe 363 
Caror's Caſe Fearſhire's Caſe 439 
Carrolle's Caſe Field's Caſe 425 
Coalheavers' Caſe Fiſher's Caſe 319 
Cockwaine's Caſe Frith's Caſe 18 
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8 
G xnKcan's Caſe ft 


Gaſcoigne's Caſe 260 


Gibſon's Caſe 62. 


Gibfon, Mutton, and 


Wigg's Caſe - 320 
143 
Godfrey's Caſe, 262 
Graham's Cale 87 
Green's Caſe 422 
Gribble's Cale „ 
Gulley' s Caſe Ter... 
Guy's Cafe. 2 


Girdwood's Cafe 


H. 


Havre Caſe 41 | 
Hammond's Cafe 383 
| Harriſon' s Cale 49 


Harris and Minion's - | 
Caſe = 139 
Hart's Caſe 14 b 


Harvey's Caſe 40 
 Haſlam's Caſe 353 
Haſſell's Caſe PBT 


Hawkeſwood's Caſe 246 
Hedge's Caſe 208 
Herriſon's Cafe 189 
Hevey's Caſe 2329 


Hickman's Caſe. * 57 


Hickmag's Caſe 295 1 


7 


Garland's Caſe 145 


1 

Hodgſon's Caſe 
Howe's Caſe 
Hughes“ Caſe 


Hutchinſon 5 Caſe 310 

3 
Jatbh's Cafe 418 
Jackfon's Caſe 25 


Innis? Caſe bi 8. 
Jones e 65 
Jones Caſe 106 
Jones Caſe 209 
Judd's Cafe 418, 
a K. yt 
The Ducheſs ef King- 
. Ron's Caſe * 
16 Caſe 88 
Lapier's Cafes 


Lavell's Cafe 


Lavey's Caſe 7 


Lee's Caſe 
Leigh's Caſe 
Lennard's Cafs 92 


= 
239 
256 
56: 


Lockart's Caſe * 


Lockett's Cafe 96 
1005 s Caſe * 

9 11 : in) 
Mato nm Di 44 


A Madan 8 Caſe FR 220 


Martin's 


'X". 1 "0% 


Martin's Caſe 


Martin's Cafe 3 f 
Maſon's Caſe 412 
May's Cas 198 
Mildrone's Caſe 348 
Max. Miller's Calo 73 
Mills* Caſe 48 
Moffat's Caſe 368 
Morgan's Caſe 38 
Moor's Cafe od | 291 
Morris“ Cafe 53 
Morris Cafe 113 
Mocris Cafe © 403 
* Cafe 71 
8 
NzWLAND's Caſe 287 
O. 
omg 
Patuzs's Cale 315 
Palmer's Caſe 323 
Parfait's Cale 22 
Parr's Caſe 272 
Parry's Caſe 113 
Patch's Caſe 231 : 
Paty's Caſe. 79 
Patrick's Caſe 244 
. 
Peares's Caſe 213 
Ppdley's Caſe 235 


' Rufſfel's Cafe © 
ScoTrT's Caſę 
FJSemple's Caſe 


Shaw's Caſe 79 
Sharpleſs' Caſe 935 


Powell's Caſe 
Peares' Cale : 
Ptiddle's Caſe 
$3 ST ELIE, 
Ragourn#s Cal 399 
Redman's Caſe 419 
Reilly's Cafe 6 
Rhodes* Caſe 
Ridgley's Cafe 
Robins” Caſe | 
Roche's Caſe 
Rogers's Calc 
Rudd's Caſe 


Ryſton's Caſe 


Seas' Caſe 
Self's Caſe 


Senior's Caſe 


Shepherd's 


—— — — - - G— 7 — D 


* Lk» 7 ͤ r OTE PL’ N 
a — — 
— - 
= 
- 
9 4 
— 
1 
ml 
. 


Lirepherd's Catz to 


Sheppard's Caſe 227 


Sherrington's Caſe 432 
Skutt's Caſe 110 
Sloper's Caſe 81. 47 
Smith's Caſe 263 
Snow's Caſe 5 255. | 
Spalding's Caſe 237. 
Spenſonby's Caſe 305 


Steel's Caſe 394 
Sterling's Caſe 103 
Stone's Caſe 


T. 


 Faiton's Caſe 51 
Taylor's Cafe 214 
Thompſon's Caſe 309 


Thompſon's Cale 383 


Tickner's Caſe - 192 
Trapſhaw's Caſe 364 
Tuft's Caſe 182 
Turner's Caſe 278 


t 1 


 Weſtbeer's Gaſs 13 
| Welch's Caſe 32 


| TIP 
VArLEY's Cafe 
SL J. ae 
Uenzz's Cale 30 
5 W. | 


Warrz's Caſe 27 
Walker's Caſe x00 


Walker's Caſe _ 425 ö 


Warrickſhall's Caſe 248- 


Whit®s Case 243 
White's Caſe 368 
Withal's Caſe 
Wilkes? Caſe 
Williams? Caſe 
Wilkins“ Caſe 44 
Woodcock's Caſe- 427 
Wooldridge's Caſe 281 
Wyer's Caſe 414 
Wynne's Cale 249 
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Haſſel's Caſe. 5 
T the Old Bailey on Friday 16 October 1730, 
 Thamas Haſſel was tried before Lord Chief Juſtice 


i Raymond, preſent Mr. Juſtice Denton, and Mr. 
Baron Comyns, on 2. Geo. 2. œ 25. ſ. 3. and 12. Ann. 


c. 7. for ſtealing a bank-note of 50 l. the property of 


Jobn Arden, in the dwelling-houſe of Eduard Carteret 
and Edward Harrifon, Eſqrs. | 


Ir 3 on the 7 mat the gentlemen | in 
whoſe dwelling-houſe the felody was committed were the 
Poſt-maſters-general, and that the priſoner was employed, 
by them, in the Poſt-Office, in the capacity of a ſorter of 
letters: That the bank-note had been ſent by the poſt, in 

B | a let- 


- Cast 1. 


It is felony ina > | 


ſervant of the 
Poſt-Office*te 
ſteal one ſingle 
bank note from 
a letter commit - 
ted to his care. 


— — — 


Hassrr'r 


Catz. 


CASES IN CROWN LAW. 


a letter from John Arden of Mancheſter, directed to Mr. 
Bury in London, and that the priſoner had received the 


money for it from the Bank, by the hands of one Mitten, 


a ticket-porter, the day after that on which the letter 
would arrive in town by the regular courſe of poſt. 


BEFoRE the priſoner entered on his defence, his Counſel, 
Mr. Serjeant Daniel and Mr. Strange, ſubmitted two ob- 
jections to the conſideration of the Court. Firſt, that 
the evidence, admitting it to be true, only proved that the 
priſoner was guilty of an embezzlement and breach of 
truſt, and not of larceny, within the true and legal defini- 
tion of that crime.—dSecondly, admitting that the taking 
was ſufficient to ſatisfy the legal notion of larceny, yet the 
ſubject of it was not within the terms or intention of this 
Act of Parliament. 


Uro the firſt point they argued, that the priſoner, from 
the nature of his office, and the extent of the truſt repoſed 
in him, was, by the circumſtances of this cafe, diſcharged 
from all criminal reſponſibility. He was employed at the 
General Poſt-office as a ſorter of letters, and had accord- 
ingly given ſecurity, to a very conſiderable amount, for the 
faithful performance of his duty. The mails contain many 
bags, and each bag a great number of letters, and upon 
their arrival at the Office, they are immediately delivered 
into the cuſtody of the ſorters, whoſe buſineſs it is to ar- 
range them according to their reſpective directions, for 
the purpoſe of their being afterwards delivered. This de- 
livery gives the ſorters an entire poſſeſſion, upon a truſt that 
they will not violate the confidence repoſed in them; for 
whoever ſends letters by the hands of others, repoſes in the 
integrity of thoſe into whoſe hands they are committed ; and 


if any miſtake or abuſe happens, although it may amount 


to 


C 


IT 


2 


to a high and aggravated miſdemeanor, and although they 


or their ſecurities. may be civilly liable for the amount of 


the loſs, yet it is no felony, '' This diſtinction is ſo com- 
pletely eſtabliſhed by the known rules of the Common Law, 
that it would be trifling with the time of the Court to cite 
precedents in ſupport of it. And the Legiſlature have 
themſelves ated upon and confirmed this rule of Law]; for 
by the 9. Ann. c. 10. ſ. 40. they have expteſsly provided 
for this offence, by inflicting a penalty of 201. with in- 
capacity of office, upon any perſon who ſhall preſume wit- 
tingly, willingly, and knowingly, to open or detain any 


CASES TN CROWN LAW. = 


— 


HassxzL's 
CASE. 


letter after its delivery at the Poſt-office, and before its de- 


livery to the perſon to whom it is directed, without an 


order under the hand of the Secretary of State. It is ap- 


parent, therefore, that this penalty was all the puniſhment 
the law intended to inflict upon this offence; for it cannot 
be contended, that the priſoner is within the 21. Hen. 8. 


c. 7. which makes it felony for ſervants to rob their maſters, 


for that Act requires that the maſter ſhould be the owner of 
the goods, and it is clear that the priſoner was not ſervant 
to the owner of the note: It indeed furniſhes a ſtrong ar- 
gument that ſervants entruſted with their maſters* goods 


were not guilty of — by the common law for taking 
them away . 


Urox the ſecond point, ſuppoſing that the priſoner had 
a bare charge of the progeny only, and not the poſſeſſion 


5 "Im as a ſervant to the Poſt-office, for 
and 7. Geo. 3. C. 50. by which embezzling a letter containing a bill 
it is felony, without clergy, for any of exchange. It was objected, that 
ſorter or other ſervant of the Poſt- as he had not taken the oath required 
office to ſecrete, embezzle, or deſtroy by g. Ann. c. 10. ſ. 17. and 41. he could 


Dalt. 102. 
Dyer, 5. 

1. Hate, 667. 
1. Hawk. 138. 


any letter containing a bank - note, not be conſidered as a legal ſervant 


of other ſecuriry therein mentioned. to the Poſt- office; but the Court 
Upon theſe ſtatutes Richard Clay over - ruled the objection. 
was indicted at the aſſizes for York, 


B 2 | of 


. 


2 Haw. 490. 


() Created Ld, 
Hardwicke in 
27333 appointed 
Chancellor 
1736 created 
Viſcount Roy- 
ſton and Earl of 
Harwicke in 
1754+ 


3. Hen. 7.12. 


21. Hen. 7. 14 
B. Cor. 58. 

1. Hale, 505. 
1. Hawk. 36. 


CASES IN CROWN LAW. 


of it, yet it is not an offence within the Act. The ſtatute 
of 2. Geo. 2. c. 25. F. 3. enacts, that «© whoever ſhall ſteak 
« or take by robbery any Exchequer orders, or tallies or 
% other order entitling any other perſon to any annuity 
&« or ſhare in any parliamentary fund; or any Exchequer 
ce bills, bank-notes, South-Sea bonds, Eaft-India bonds, 

« dividend-warrants, &c. &c. ſhall be deemed guilty of 
« felony ;” and ſo goes on enumerating other ſpecies of pro- 
perty, all of them in the plural number; whereas the fact 
charged in the indictment is for ſtealing one ſingle bank- 
note. Penal Acts are to be conſtrued with great ſtritneſs, 
and cannot be made to affect the life, liberty, or property 
of the ſubject, but according to their literal import. In 
the preſent caſe, it is highly probable, that the Legiſlature 
did not intend to take away life for ſtealing only one of the 
ſecurities which the Act deſcribes. The 1. Edw. 6. c. 12, 
§. 10. made it felony, without clergy, to “ ſteal horſes; 
« geldings, or mares,” in the plural number; it was 
doubtful whether this could extend to the ſtealing of one 
horſe only, and the Legiſlature thought it proper to paſs 
another Act to ſupply this defect. 


Six Pbilip Yorke (a), Attorney-General, anſwered theſe 
objections on the part of the Crown. 


FirxsT.— This offence is clearly felony, and not merely 
breach of truſt; for the priſoner had no property in the 
bank-note, but a bare charge only over the letter in which 
it was contained, to ſort and put it in its proper place. It 
is therefore like the caſe of a butler who has a charge over 
plate; or of a ſhepherd who has a flock of ſheep commit · 
ted to his care; or of a weaver who has ſilk delivered to 
him by the throwſter to work; and in all theſe caſes it has 


CASES IN CROWN LAW. 


been decided that it is felony to ſteal any of the goods ſo 
delivered, . notwithſtanding the delivery. But admitting, 


in the letter, in the ſame manner, as it is ſaid, a carrier has 
who has goods delivered to him to carry, yet ſtill he would 
he guilty of felony ; for by opening the letter the privity 
was determined; and it has accordingly been adjudged, 
that if a pack of goods, or a ton of wine, be delivered to a 
carrier,*and he open them, and take out part of the goods 
or wine, he is guilty of felony: but I inſiſt, that a carrier 
has no ſuch poſſeſſory property by the delivery of goods, as 
will in any caſe excuſe him from the guilt of , if he 
feloniouſly converts them to his own uſe. 


As to the ſecond objection, I will readily admit, that 


WW they alſo muſt be conſtrued reaſonably, according to the 
| common ſenſe of mankind, and the apparent intention of 
dme Legiſlature. That the preſent ſtatute extends to one 
note as well as to many, is, in my apprehenſion, very plain 
and apparent. The words are, « whoever ſhall feloniouſly 
© ſteal any notes, &. and then it goes on to ſay, © not- 
( withſtanding any of theſe particulars may be termed in law 


ce a choſe in action; which plainly ſhews, that it was the in- 


tention of the Legiſlature to make the ſtealing of à choſe in 
action, which one ſingle bank-note is, felony. It would 
be a moſt unreaſonable conſtruction to ſay, that the Le- 
giſlature intended to make it felony to ſteal two notes of 
five pounds each, and yet that it ſhould not be felony to 
ſteal one note of ten thouſand pounds. As to the argu- 
ment that has been drawn from the 1. Edw. 6. c. 12. f. 10. 


a mares, geldings,“ and not any horſes, mares, or geldings, 
e 1 AS 


for a moment, that the priſoner had a poſſeſſory property 


and the 2. and 3. Edw. 6. c . 33. the words were, © horſes, 


5 


Hanszs,'s 
Casr. 


13. Edw. 4. % 
S. P. C. 25. 


Kely, 3 5. 
1. Hawk. 13 To 


penal ſtatutes ought to receive a ſtrict conſtruction; but 


6 _. CASES IN CROWN LAW. 


"yore : as is expreſſed in | this ſtatute z and yet there it was only 
doubted whether it did extend to one horſe, &c, The 2. 
and 3. Edw. 6. c. 33. therefore only declared, that the 
ſtealing of one horſe ſhould exclude the felon from the be-. 
nefitof clergy ; which ſhewed that the Parliament only gave 
their judgment that it was felony without clergy.by virtue 

ol the firſt AR, the ſecond being only ta remove doubts, 
and not to make a new law. By 22. and 23. Car. 2. 
c. 7. it is made felony to burn any ricks or flacks of corn, 
&c. in the night-time ; and yet it has neyer been doubted, 
becauſe this is expreſſed in the plural number, but that the 
burning of one barn, &c. was felony within the ſtatute, . 


Tux Cour, after conſulting upon the ſubject, declared 
that it was their clear and unanimoys opinion, that there 
was nothing in either of the objections z but that the of- 
fence, if the Jury believed the witneſſes for the King, was 

Clearly felony without the benefit of clergy. 


Tux priſoner was accordingly put on his defence, and 
be called ſeveral witneſſes, who eſtabliſhed a probable alibi; 


vpon which he was acquitted, 

c 5 2. | Rex verſus Hodgſon and others. 8 

Accidental ho- INH Is was a ſpecial verdit upon an indictment for 

— v6 Munk found at the Seſſion-Houſe in the * 
- murder, if it 

happens in the Bailey, to the following effect. 

proſecution of 

an illegal act. 


Tux priſoners, together with ſeveral others were hired 
by one J. S. to aſſiſt him in carrying away his houſehold- 
furniture, i in order to avoid its being diſtrained for rent. 
They accordingly aſſembled for this purpoſe, armed with 


bludgeons 


_ 


„„ ww 


CASES IN CROWN LAW. 
Vudgeons and other offenſive weapons. The landlord of Hopcsox's 


the houſe, accompanied on his part by another ſet of men, 
came to prevent the removal of the goods, and a violent 
affray enſued. The conſtable was called in, and he pro- 
duced his authority, but could not induce them to diſperſe. 
While they were fighting in the ſtreet, one of the com- 
pany, to the jurors unknown, killed a boy who was ſtand- 
ing at his father's door looking on, but totally unconcerned 
in the affray. 


Tux queſtion was, Whether this was murder in all the 


company? 


In order to avoid the expence which attends the draw- 
ing up and arguing a ſpecial verdict, the Counſel agreed to 
ſubmit the point to the conſideration of the Judges in * 
ſhape of a reſerved caſe, 


Tas Judges accordingly met; and the two Chief 
Juſtices were of opinion, that it was murder in all the com- 


ug : 


CASE. 


1. Hale, 437.463. 


pany, becauſe they were all engaged in an unlawful act, by 534+ 


proceeding -in the affray after the conſtable had in- 
terpoſed, and commanded them to keep the peace, eſpe- 
cially as the manner in which they originally aſſembled, 
viz. with offenfive weapons and in a riotous manner, was 
contrary to law, though the purpoſe for which they aſ- 
ſembled, viz. to carry away the goods, was juſtifiable ; and 
citedStarnf. 17. 40. Fitz. Cor. 350. Cromp. 244.2. Hawk. 442. 


where divers go to commit a diſſeiſin, and one of them kill 


a man, the reſt are principal felons, But the majority of 
the Judges held, that as the boy was found to be unconcern- 
ed in the affray, his having been killed by one of the com- 

B 4 pany 


Moor, $6, 
Compton, 34. 
1. And. 116. 


2. Hale, 34. 
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(a) Kely, gf 
1. Hale, 438. 
4. Burr, 2073. 


Strange, 1015» 


W And. 195. 


Dyer, 99. 183. 
1. Hale, 529. 
2. Hawk. 444» 
430, 487. 489. 
Foſter, 355-355. 


' Fore the perſons, though conſtructively preſent, could not be 


As BSINOCAOWN LAW. 


pany could not poſſibly affect the reſt ; for the homicide 
did not happen in proſecution of the illegal act; and chere · 


faid to be aiding and abetting (a) the death of one who was 
totally unconcerned in the deſign for which the parties had 
aſſembled. And they cited Plummer's caſe, Kely 3. and 
two caſes before Lord Chief Juſtice Holt, the one at 
Hertford, and the other at Sarum aſſizes (b). 


(b) Theſe two Caſes are mention p- 3 53. See alſo Kielway, 167. anal 
ed by Mr, Juſtice Foſter, 3. Diſc. Borthwick's Caſe, Douglas, 202. 


Innis's Caſe. 


T the Old Bailey April Seflion 1731, Henry Baynes, 
„ Suſan Thompſon, Hannah Randal, and Thomas 
Blnver, were indicted on 8. Eliz. c. 5. before Lord 
Chief Juſtice Raymond, preſent Mr. Baron Cemyns, Mr. 
Juſtice De ton, and the Honourable Mr, Baron Thompſon, 
Recorder, for privately ſtealing a bank-note of 100 l. pay- 


able to William Lord Malton, or bearer, from the perſon 
of John Tunis. 


Upon! the enen it appeared; that the note was loſt 
during a drunken ſcuffle at the Prince William Tavern, 


Charing-croſs, and it became impoſſible to aſcertain which, 
if any, of the priſoners had ſtolen this note. 


Tus Couxr. The ſtatute upon which this indictment 
is founded takes away the benefit of clergy from thoſe who 
ſhall be found guilty of privately ſtealing from the perſon 
and as it is totally ſilent reſpecting aiders and abettors, it 
muſt be conſtrued to extend only to principals in the firſt 
degree. It follows, therefore, that the hand alone which 

| | takes 


So TT XX © % & 
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takes the property can be guilty of the offence ; and as it-is 


uncertain which of the priſoners took the note, it is impoſ- 
ſible to find any of them guilty of the capital charge. (a) 


—— 


Ruſſel's Caſe. 


T the Old Bailey February Seſſion I 737, Willam 
Ruſſel was indicted before Mr. Juſtice Page, pre- 
ſent Mr. Baron Carter, and Simon Urlin, Eſq. Deputy- 
Recorder, on the 2, Geo. 2. c. 25. for forging an ac- 


quittance and receipt under a certain account, in the words 


and figures following : 


« (Guinen again Bancillion. 
« Bill £.23: 4: 1, viz. C. 12: 10: 5, and £. 10:13: 8. 


« Half profit, C. 5: 10:6. 
“Coſts out of purſe, C. 12 


« My dividend, C. 5: 6: 10, 


0:5} £1727 25. 


“Received £.4: 4. Due to me L. 13: 13: 3. 
0 RECEIVED the above contents, 


« R. GaTELey,” 


with intent to defraud Roger Gateley, one of the Solicitors 


Tux Counſel for the priſoner obſerved, that neither Mr. 


Gateley's teſtimony, nor any affidavits made in his name, 


could be admitted in evidence, for that it was determined 


(a) At the Old Bailey in Sep- 
tember Seſſion in 1787, Henry Stern 
was tried on this ſtatute, before 
James Adair, Eſq. Recorder (preſent 
Mr, Juſtice Groſe, and Mr. Baron 
Thompſen) for privately ſtealing a 
Badge called a Gzoxcx, from the 
perſon of his Grace the Duke of 
Beaufort, The property was found 


vpon the priſoner, but it appeared 


that he had an accomplice, and it was 
uncertain which of them had taken 
it. The Court informed the Jury, 


that the conſtruRion of this Act had 


always been, that the hand aleze 
which takes the goods is guilty of 
the private ſtealing, and the priſoner 
was accordingly acquitted of the 
capital part of the charge 


Rvssrrt's 
CASE. 


dum is not with. 


in the 2. Geo. Co 


2 Ho 


10 


Russzr's 
Cask. 


Holt, 755. 
Ld. Ray, 396. 
Stra. 129, 728. 


(a] Se News 

land's Caſe, 
and 

2. Hawk. 61 1. 

4. Burr. 2256. 

3. Wils, 262. 

x. Term. Rep. 


; BID 


an admiſſible witneſs. 


CASES IN CROWN LAW. 
in the caſe of the King V. Whiting (a) by Lord Chief 


. Juſtice Holt, that where a perſon is een in . 
he cannot be a witneſs. 


On the part of the proſecution it was contended, that 


 Gateley's evidence was admiſſible, for it went to eſtabliſh 
the defendant's guilt, and an immediate forfeiture to the 


Crown of all the property he poſſeſſed, would unayoidably 
follow his conviction; ſo that Gateley's evidence tended to 
deprive himſelf of the poſſibility of ever receiving ſatisfac- 
tion for the ſum due to him upon this account. The ob- 
jection of incompetency ariſes from the ſort of intereſt 
which the witneſs may have in the nature of the queſtion, 
or the event cf the trial; and if any advantage may ac- 
crue to him from giving his teſtimony, the law, in conſidera- 
tion of the frailty of the human mind, renders his evidence 
inadmiſſible. But when the effect of a teſtimony tends 


to deprive the witneſs of a ſubſtantial benefit, the law al- 
lows his evidence upon the conception that he will not un- 


truly charge himſelf, or ſay any thing wrongfullyto his own 


0 (a). 


Tat CourT were of opinion, that Mr. Can was not 
They were alſo of opinion, that the 
inſtrument charged to be forged was not à receipt or ac- 
quittance for money, within the meaning of the AQ of Par- 
liament; they conſidered it as a confuſed memorandum, 
from which it was impoſſible to collect with any certainty, 
whether the word received referred to the item of cofls or to 


any of the immaterial items of which the note was formed. 


Ir alſo appeared, that the indictment was deſective in 
not having properly purſued the words of the ſtatute; and 
tor theſe cauſes the defendant was acquitted, 


Frith's 


* 4 


ee N CROWN LAW. 


* ritb's Caſe. 


T the Old Bailey October Seſſion 1738, Edward 
Frith was indited before Lord Chief Juſtice Lee, 


0 Rei Lord Chief Juſtice Willes, and Serjeant Urlin, 


Deputy Recorder) on 5. Geo. 2. c. 29. ſ. 8. for that he be- 
ing indebted to George Hatfielde in the ſum of 1001. became 


a Bankrupt; and a commiſſion of bankruptcy being awarded 


againſt him, he was by the Commiſſioners declared a Bank- 
rupt, and notice in writing was left at his dwelling-houſe, 
that he had been declared a Bankrupt ; and that he was 
required to ſurrender himſelf to the Commiſſioners, at 
Guildhall, and ſubmit to be examined, and to conform to 
the directions of the ſaid Act. And that afterwards notice was 
publiſhed in the Gazette for the ſaid Edward Frith to ſur- 
render himſelf, at Guildhall, and make a diſcloſure of his 
effects, &c. That afterwards Lord Talbot, then Lord High 
Chancellor, did enlarge the time for the ſaid Edward Frith's 


Cas 5. 


An erroneous in- 
dlictment againſt 
a Bankrupt for 
ſecreting his 
effects, refuſed 
to be quaſhed | 
after the priſon- _ 
2r had pleaded, 


Firſt notice. 


Second notice; 


ſurrendering and diſcovering his effects, for fifty days, to be 
computed, &c, That notice was given in the Gazette, Third notices 


that the Lord High Chancellor had enlarged the time 
for the ſaid Edward Frith to ſurrender, &c. and he, 
the ſaid Edward Frith, was therein required to ſurrender 
himſelf to be examined, &c. But he, the faid Edward 
Frith, lightly regarding the laws, &c. feloniouſly made de- 
fault, and neglected to ſurrender himſelf to be examined, 
&cc. againlt the form of the ſtatute. 


Tux priſoner's Counſel raiſed four ns n 
che validity of this indictment. 


FinsT 


12 CASES IN CROWN LAV. 
Farrn's Casz, FIRST OBJEcTION.—The ſtatute enacts, « That if any 

« perſon againſt whom a commiſſion of bankrupt hath 
« been awarded and iſſued out, &c. ſhall not, within forty- 
« two days after notice thereof in writing ſurrender, & c. 
the indictment therefore ſhould have not only ſtated, that 
the commiſſion was awarded, but that it had duly iſſued ; 
for there is a material difference in the meaning of theſe 
words, the word awarded ſignifying the thing ordered ta 
be done, and the word iſired ſignifying the thing done. 


% 


„%% » K 7 1 


- — — 


—— — —  ——— — _ TT I 


SeconD OBJzcTION.—The Att ſays, * That after no» 
« tice in the London Gazette, that ſuch commiſſion hath 
te been iſſued, the Bankrupt ſhall ſurrender himſelf to the 
« Commiſſioners named in the faid commiſſion, or the 
« major part of them; whereas in one of | theſe notices 
ſtated in the indictment, they have ſpun out their directions 
for the priſoner to ſurrender to all the five Commiſſioners, 
leaving out the words or the major part of them. 


—— — — — = 


Tuixp OxIHCTIoN.— The AQ lays, © That the Bank- 
ce rupt ſhall have notice that ſuch commiſſion has iſſued, 
« and of the time and place of a meeting of the Com- 
ce miſſioners therein named, &c.” But in the other notice 
they ſay, that he muſt ſurrender to three of them, without 
naming any ol the reſt. 


Fobkrn e there ought to have been 
an averment in the indid ment, that the Commiſſioners did 


fit, and that thoſe Commiſſioners ſhould have been named; 
whereas they were not named in their notice, and they had 


only ſet forth that he was required to ſurrender to the Com- 
miſſimers 
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ue at Guildhall, which might as well be underſtood 8 — 


of the Cotmiſſioners of Sewers, or of the Lieutenancy, as 
x Hops Ku for they all fit at the 


fame Guildbalss 


Tus Court were of opinion, that all theſe objections 
were good, and the ind\&tment conſequently vicious. Upon 
which the proſecutor moved tat the. indictment might be 
quaſhed ; but the Cour ſaid, it was by no means proper to 
encourage the quaſhing of indiftments after priſoners had 


the priſoner being put upon his W an acquittal was 
entered. 


Weſtveer's Caſe: 
A* the Old Bailey January Seffion 1739, Thomas 


Comyns, and Mr. Juſtice Chapple, for ſtealing a parchment 
writing, purporting to be a COMMISSION, dated in the reign 
of Queen Anne, impowering the Commiſſioners therein 
named (purſuant to an order which had been previouſly 
made in Chancery, in a cauſe between Lord Chęſterſield and 
Jobn Cantrell, and others) to enter and aſcertain the boun- 
daries of the manors of Bradbury and Hartſberne, and to 


certify how high the water of Furnace Pool ought to be 


kept, &. AND Also one other parchment writing, pur- 
porting to be a return made to the ſaid commiſſion. The 
property was laid to be.the goods of our ſovercign Lord the 
King, and of the value of four ſhillings. . 


Weftbeer was indicted before Lord Chief Baron 


Ons 


13 


pleaded (a). The motion was accordingly refuſed, and (ahn. St. Tr. 2346 


2. Hale, 295. 


realty, and not 
the ſubject of 
larceny, | 
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WzsTrnEkR's 
Cass, 

The information 
of a dead ac. 
complice read in 
evidence againſt 
a priſoner, 


(a) Dudley Ry- 
der, Eſq. 


contended, that as the a# of God, which the law ſays ſhall not 


would injure the priſoner, inaſmuch as he would loſe the 


(e John strange, 


Eſq. 
(c) Kely, 55. 
I. Lev. 180. 
Salk, 281. 
Cro, Eliz. 901. 
2. Jones, 53. 
1. Hale, 305. 
2. Keb. 19. 
2. Hale, 284. 
Foſter, 337. 
2. Hawk. 605. 


Ox Curties Lulbam, an accomplice, had made a full con- 
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feſſion in writing, and given information upon oath againſh 
the -priſoner, before Lord Chief Juſtice Lees purſuant! to 
1. and 2. Phil. and Mary, c. 13. and 2. and 3. Phil. and Mary. 
c. 10; but before Meſtbeer could be brought to his trial, 
Lulham, the accomplice, died in priſon. The Atotriey- 
General (a), after proving the ſact of Lulham's death, in- 
ſiſted upon reading his depoſitions made before the Chief 
Juſtice as evidence againſt the priſoner. Mr. Serjeant Hay- 
ward and Mr. Barnardiſton oppoſed their being read, and 


work an injury to any man, had, by Lulham's death, de- 
prived the Crown of the opportunity of producing him vivd 
voce, the admitting his depoſition to be read in evidence 


benefit which might otherwiſe have ariſen from a croſs ex- 
amination. The Attorney (4) and Solicitor General (6) 
replied, and the point was very much debated (c). The 
Count over-ruled the objection, and admitted Lulham's 
information to be read; but they ſaid it would not be con- 
cluſive, unleſs it was ſtrongly corroborated by other teſti. 


mony. 


Tk Cour, upon hearing the evidence, expreſſed a doubt 
whether the offence amounted to a felony, and the Jury ac- 
cordingly found a ſpecial verdict, © That the priſoner was 
« guilty of privately taking away a parchment writing, va- 
<« ue one penny, from the records in the Court of Chan- 
« cery, purporting to be a commiſſion under the broad 
«« {cal; and another parchment writing annexed thereto, 

value one penny, purporung to be the return to the ſaid 
« commiſſion, 


Os N CROWN LAW, 


« were the goods of IAR KINO; and that the cauſe cf 
« which they were the records, was ingly determined in 
« the year 1717.” | 


Is Trinity Term 1740, this ſpecial verdict and the in- 
ditment were removed by certiorari into the King's 
Bench (a). Three objections were raiſed on the part of 
the. priſoner: 1. That it was a falſe concluſion of the 
Jury that theſe parchments were the goods of the King. 
2. That being records the indictment: ought to have been 
on 8. Hen. 6. c. 12. which introduces an entire new law. 
3- That they concerned the realty, and could not be- 
come the ſubjects of larceny, from their conſtructive ad- 
herence to, and connection with the freehold, 5 


Tuis Cale was argued twice at the Bar, but the two 


* commiſſion, with intent to ſteal the ſame ; that they 


W35STBERR'S -» 


Cam 4 


(a) Sir W. Lee 
C. J. 

Sir F. Page, 

Sir W. Probyn, 
Sir W. Chapple 


Juſtices. 


firſt points were very flightly ſpoken to, and not much re- 


lied upon. On the third point it was argued (5) on the 
part of the Crown, that- theſe parchment writings were 
neither  chattels real, nor choſes in action, and the only 
queſtion would be, whether they could be conſtrued to be 
charters concerning .the inheritance. The reaſon given 
by Mr. Serjeant Hawkins (a) why a felony cannot be 
committed of theſe things is, becauſe, © being of no uſe 
« but to the owner, they are not ſuppoſed to be ſo much i in 


« danger of being ſtolen, and therefore need not be pro- 


« yided for in ſo ſtrict a manner as thoſe _ which are 
4 of a known price, and every body's money.“ But the 


preſent parchments are not of that deſcription, for the Jury 
have 


(6) By Mr. At- 
torney and So- 


(a) 1. Hawk. 
P. C. 142. 
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| Nin have affixed ſuch a value to them as will make the offence 


laid to be the goods of the King, nor whether the Law as 


| Petty Larceny. For charters which concerts the realty, 
the heir may bring his action; but for theſe records, no 
ſuch action will lie. The caſe in the TEA Book 
10. Edw. 4. 14. from which this diſtinction is drawn, ſays, 
felony cannot be of charters which concern the realty, 
becauſe they cannot be valued ; but a value has been here 
_ affixed, and it is well known that for certain purpoſes old 
parchments will ſel} for a conſiderable price. It is clear 
that the relation to the realty does not alone create the ex- 
emption, for there is no doubt but it would be felony to 
ſteal an heir loom, and yet that favours of the realty, 


L / 


Ir was admitted by the Counſel for the priſoner, that 
the parchment writings were neither chattles real nor choſes 
in action; but it was contended, that as they related to 
the boundaries of manors and the right of water, they 


were charters which concerned the realty; for what can 

affect the inheritance more than the right of water, and 
the boundaries of a manor ? It is true, perhaps, that the 
heir could not maintain an action to recover them, becauſe 
they are of that nature which are called nullzus i in bonis, 
and every man has an equal right to reſort to them. They 
are in the poſſeſſion of the Crown, as being public records; 
but it does not follow from thence that 84 are oy 4 2 


perty of the. King, 


Trax Cour gave noopinion whether theſe were properly 


to this caſe was altered by 8, Hen, 6. c. 12, but they 


- 


CASES IN CROWN LAW. 17 


were unanimous that theſe parchment writings concerned WIer IIIA“. 
the realty, and therefore the priſoner was Nor GvuiLTY CATH 
of the felony charged in the indictment, 


Bur a queſtion aroſe, whether he ſhould be diſcharged, or 
receive judgment as for a TREsPAss : He was accordingly 62 3. 
remanded in order that this queſtion might be ſeriouſſy 
conſidered. At another day Mr. Solicitor and Attorney 
General attempted to ſupport the affirmative, and cited the 
Vear- Book, 2. Hen. 7. 10. and 22. Cro. Car. 332. Kelynge 29, 
Cro. Fac. 497. I. And. 351. Dalt. 32 1. 2. Hat. P. C. 625; 
But it was anſwered, that the priſoner would in this caſe 
loſe many advantages, to which if he were indicted for 
the miſdemeanor he would by law be entitled: He might 
have full Counſel, a copy of his indictment, and a ſpecial 
Jury. Beſides, the verdict doth not find the taking to have 
been vi et armis, and if the felonice be taken away, no 
treſpaſs remains. | 


TRE Covurr went into obſervations on the ſeveral caſes 
which had been cited on the part of the Crown; and ſhewed 
that they were repugnant to the rules of law and principles 
of juſtice, The priſoner was accordingly diſcharged, 


13 
Casz 7 


Kucere, Whether 
a perſon who re- 


ceives money as 


a reward for 
helping another 
to ſtolen goods 
can be proſe- 
euted before 
the principal 
effender is con- 
victed. 


+ Inſt. 134 
S. P. C. 40. 


1. Hale, 619. 
«- Hale, 400. 
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John Drinkwater's Caſe. 


T the Old Bailey October Seſſion 1740, John Drink. 
water was indicted on the 4. Geo. 1. c. 11. f. 4. be- 
fore Lord Chief Juſtice Lee, preſent Mr, Juſtice Denton. 


Tae indictment ſtated, that Catharine Kaylock, a repeat- 
ing watch, the goods of SACK vILLE Earl of Manet, privatelj 
from the perſon of William Lorton, feloniouſly did ſteal, &. 
'AND THAT afterwards the ſaid John Drinkwater did felo- 
niouſly receive and have eight guineas, as a reward for help- 
ing one Nathaniel Delander to the ſaid watch; he the fail 
Fohn Drinkwater not having apprehended, or cauſed to be 
apprehended the ſaid Catharine EI &c. * the 
form of the ſtatute. 


Ir appeared from the opening, that the Earl of Thanet 
had ſent the watch to Mr. Delander, a watch-maker, to be 
repaired, who delivered it to Lorton his workman, from 
whom Catharine Kaylock privately ſtole it; and it was ad- 


mitted, that Catharine Kaylack, the principal felon, was N 
and had never been convicted of this offence. 


Brok any evidence was given, the priſoner's Counſ! 
ſubmitted to the Court, that this indictment could not be 
legally proſecuted. The Act directs, that «© whoever taketh 
« money or reward, directly or indiredly, under pretence, 
& or upon account of helping any perſon to any ſtolen 
ce goods, ſhall be guilty of felony, and ſuffer the pains and 


© penalties of felony, according to the nature of the felony 


« committed 


CASES IN CROWN LAW. 


© ſame manner as if ſuch offender had himſelf ſtole ſuch 
goods, in the manner and with ſuch circumſtances as 


The puniſhment therefore to 
ze inflicted upon an offender againſt this Act muſt be pre- 


© the ſame were ſtolen. 


iſely the ſame as that which the principal offender would 
ave ſuffered on conviction. The crime charged againſt 


. he principal by this indictment is privately ſtealing, which 
* y 8. Eliz. c. 4. is a capital offence 3 but the Jury might 
lo. ave acquitted her of the capital offence, and found her 
Ip- 


puilty of grand larceny, or, if they thought it proper, of petty 
arceny only. "Theſe different ways of finding the verdict 
would have made an equal difference in the nature of the 
preſent caſe ; and as the principal was found guilty of a ca- 


pital offence, or of grand larceny, or of petty larceny, ſo an 
dffender againſt this Act, who ſtands exactly in the light of 


itted, until the conviction of the principal has aſcertained 
he nature and degree of his guilt ; for the Act expreſly re- 
quires the ſame judgment in this caſe, as ſhould be given 
againſt the firſt offender : but as the firſt offender has not 
deen convicted, non conflat whether the crime was petty 


in acceſlary after the fact, ought to be indicted. It is im- 
poſſible to know what kind of offence the priſoner has com- 
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committed in ſtealing ſuch goods; and in ſuch and the Darnzwa- 


Txz'S Carr. 


del arce ny, ſingle felony, or a capital offence. This caſe tallies 
ot {Exactly with the doctrines concerning principal and acceſ= 
ce, Mary. At the common law the receiving of ſtolen goods 


as not felony, but mifdemeanor only. It was made felony 
dy a particular Act of Parliament, exactly as in the caſe now 
defore the Court; and yet it was never known that an ac- 
eſſary was tried for felony till the principal had been eon- 
Ez vided; 
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DEINEWA- 
TER S CASE. 


„ 252. 


623. 
2. Hale, 200. 
224 


1. 45. 


(9. Hen. 4. 3. 
Sum. 222. 

F. Cor. 77. 

B. app. 28. 

S. P. C. 46. 


(a) 1. Hale, 679. 


(6) 2. vol ch. 29, 
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victed; and when the principal could not be found, the ac 
ceſſary could not be indidted for the felony, but for the mil 


demeanor only. 


Ox the part of the proſecution it was faid, that if thi 
objection was ſuffered to prevail, the whole effect of the Ad 
would be fruſtrated z for it went the length of contending 
that if the principal was even indicted, and died, or þrok 
gaol, at any time before trial, the offender muſt be dif 
charged. This caſe has no analogy to the doctrine whid 
prevails in the caſes of principal and acceſſary; but if it had, i 
will be found that Lord Hale ſays (a), though the princip 
does not appear, yet the acceſſary may be put to anſwer | 
way of defence. And Mr, Serjeant Hawkins (b) fays, tha 
« notwithſtanding the numerous authorities in the old books(c 
& that an acceſſary ſhall not be compelled to anſwer befon 
« the principal has appeared and anſwered, the contrar 
« opinion is ſettled in a great meaſure at this day.” Bu 
the preſent caſe is extremely diſtia& from the caſes of prin 
cipal and acceſſary. The fact charged upon the priſoner 
in the preſent indictment, is an independent fact; and whe 
ther he is guilty of it or not, muſt be determined by the Jur 
on all the circumſtances of the caſe. The ſtatute ſays, ht 
ſhall ſuffer pains and penalties, according to the nature d 
the telony committed; but it does not mention a word d 
the principal's being firſt convicted. It is therefore ſuff. 
cient, if it be firſt proved that the watch was ſtolen, and then 
that the priſoner received the eight guineas to reſtore it 


Suppoſe the charge had been upon that branch of the Ad 
| which 
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hich makes it felony to take money upon pretenceof belping 
nother to ſtolen goods; in that caſe, though it might 
ave been neceſſary to ſtate that the goods had been ſtolen, 


annot be imagined that it would be neceſſary previouſly to 
onvict the thief, before the priſoner could be tried for the 
elony. In the caſe of Jonathan Wild (a), the principal 
elon was not convicted when Wild ſuffered ; and all that 
as been held n=ceſfary upon theſe indictments, is to proves 
by witneſſes, the guilt of the principal, before proof is ad- 


cord of the conviction of the principal is not, in this caſe 
neceſſary. "The offence of the priſoner is certainly coupled 
to that of the principal; but if both parts of the inditment 
are proved by viva voce teſtimony, the Court can be under 
no difficulty what puniſhment to inflict, 


to prove guilt upon a dead body, which could not poſſibly 
be heard in its own defence. It is averred poſitively in the 
indictment, that Catharine Kaylock ſtole the watch; and if 


ſhe were alive, ſhe might produce evidence which 
would go to her acquittal ; what puniſhment could then be 
inflicted on the priſoner ? * This is apparently caſus omiſſus 
in the Act; but the Court will not ſupply that which the 


* Suppoſe Catharine Kaylock was ſportable felony only, is it to be 
alive, but not amenable to juſtice, imagined that the Legiſlature could 
and the priſoner was to be tried, intend ſuch a poſſibility? And yer 
convicted, and executed for the ca- ſuch a caſe might happen, if the ac- 
pital offence, and it was afterwards ceſſary was to be tried before the 
to turn out, on the trial of the prin- principal is convicted. MSS, note, 


cipal, that ſhe was guilty of a tran- 


Tux priſoner's Counſel replied, That it was impoſſible 
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Ind to have proved that the larceny was committed, yet it | 


(a) 10. Geo, 1. 


Juced of the guilt of the priſoner, The production of the 
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Legiſlature ought to have done., Death, in many inſtances, 
ſtops the arm of Public Juſtice, and diſables it from ſtrik- 
ing at the evil it was raiſed to puniſh. As to the inſtance 
of taking money upon a mere pretence of reſtoring ſtelen 
goods, the indictment in ſuch a caſe muſt not only alledge 
that goods were ſtolen, but the particular manner of the 
ſtealing muſt be proved, and the record of the convictipn of 
the principal be produced, before the priſoner could be con- 
victed of the felony ; though he might for the fraud or miſ- 
demeanor. As to the citations from Hale and Hawkins, 
both thoſe authorities ſay the acceſſary may be put to anſwer, 
yet his trial is never proceeded on till the principal is con- 
victed ; and in Jonathan Wild's caſe, the exceptions were 
never taken, | 


THe CovurT conceived this to be a caſe of very great 
1mportance, and of the firſt impreſſion ; and it was therefore 
reſerved for the opinion of the Judges. The priſoner was 
accordingly detained, and after remaining ſome time in gaol : 
he was diſcharged ; but the opinion of the Judges upon thus 
queſtion was never publicly communicated, 


— — — — — — - — 


Peter Parfait's Caſe, 


* 


A T the Old Bailey December Seſſion 1740, Peter 
Parfait was indicted on 7.Geo. 2. c. 22. before Lord 
Chief Juſtice Willes, Mr. Juſtice Chapple, Mr. Baron Carter, 
and Sir John Strange, Knt. Recorder, for aſſaulting Thomas 
W:ften on the King's highway, with a piſtol, with an in- 
went to daß bim, | 


Ir 


des 
1k. 
nce 
len 
Age 
the 
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IT appeared upon the evidence, that the proſecutor, a 
oachman, was driving his coach along the road leading to 
Pancras, and that the priſoner preſented a piſtol at him while 
ie ſat on his box, and called out to him to ſtop z but it did 
ot appear that he had made any demand of money. 


Taz CourT. This is not a caſe within the meaning | 
ff the Act of Parliament; for a demand of money or other 
property muſt be made to conſtitute this offence, A de- 
and, however, may be made by action as well as ſpeech ; 
as if a man who is deaf and dumb ſtop: a carriage on the 
ighway, and put his hat into the carriage with one hand, 

hile he holds a piſtol oFen/ively in the other, or the like; 
but then the action muſt be plain, and unequivocally import 


a demand. In the preſent caſe no motion or offer to demand 


the proſecutor's property was made (a). 


Robert Rhodes's Cafe. 
Ar the Old Bailey April Seflion 1742, Robert Rhodes 
was indicted before Mr. Baron Reynolds, for forging 
a certain paper, partly written and partly printed, ſigned with 
the name of John Thompſon, purporting to be the laſt will 


and teſtament (a) of the ſaid Thompſon, a ſeaman late on 
board his Majeſty's ſhip Flamborough deceaſed, 


Ir appeared by the evidence of the Clerk of the Ticket- 


Office, in the Navy-Office, that it was cuſtomary for the 


Captains of Men of War to tranſmit accounts of their 
Crews to the Navy-Office as frequently as poſſible, and that 
. theſe 
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which confirms 
the law here 
laid down. 
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theſe accounts are entered regularly in muſter-books, con. 


taining the names of all who are living, dead, or have run 
away. The muſter- book belonging to the Flamborough was 


produced, in which there was this entry: * John Thomp- 


&« ſon, an able ſeaman, died 22 Auguſt 1739, at Turtle Bay, 
« oh board the Flamborough.” 


FixsT PotinT.—The priſoner's Counſel contended, that 
as the priſoner was charged with forging the will of Thompſon, 
it was incumbent on the proſecutor to prove by the beſt evi- 
dence the nature of ſuch a fact would admit of, that the 
teſtator was dead; and that the beſt evidence of that fact 
was by ſome one of the many perſons who were on board 


the ſhip, and not by the accounts of the Captain or other 


Officers, who might by accident or deſign return the man 
dead when he was really alive. | 


+» 


Tux Counſel for the proſecution anſwered, that the ob- 
jection was incongruous on the part of the priſoner, for 
that he had actually proved the will in Doctors Commons, 
and received the wages at the Navy-Office, by virtue of the 
probate, which implied an acknowledgement by him that 
Thompſon was dead; but that excluſive of that reaſon, 
it was the conſtant courſe and uninterrupted practice of the 


Court to admit the entry in the muſter-book} after it had 


been authenticated by the Clerk who ſigned it, as fulls evi- 
dence of the fact, 


TR Court over-ruled the objection, and cited the caſe 
of Fitzgerald and Lee, in Mich. Term 15. Geo. 2. where 
this point aroſe, and a muſter- book was admitted as evidence 
pf the ſame kind of fact. 


SECOND 


CASES IN CROWN LAW. 


Szcond PoinT.—IN the progreſs of the trial it appeared, 
hat the will ſet out in the indictment, in which the priſoner 
as named executor, was dated the 6th of September 1736, 
and that another will exiſted in the name of Thompſon 
which was produced in Court) dated 7th March 17 37, in 
which one Carter was named executor. 


CARTER was called as a witneſs on the part of the 
proſecution to prove, that the will in which the priſoner 

as named executor, was not in the hand-writing of Thomp- 
on, the ſuppoſed teſtator. The competency of his evidence 

as objected ta on the ground of intereſt. To ſupport 
his objeCtion, it was contended, that he ſtood in a ſimilar 
predicament with a man whoſe name is charged to be forg- 
ed to a bond, note of hand, bill of exchange, or other ſecurity, 
and he is produced to prove that it is not his ſignature: in 
ſuch a caſe the law refuſes his evidence, becauſe it tends to 
deſtroy the validity of an inſtrument which affects his intereſt. 
In the preſent caſe there are two wills, Carter the witneſs 


Khodes the defendant claiming in the ſame way under the 
other. The evidence therefore of Carter, by diſproving 
Rhoges's will, tends to confirm and eſtabliſh his own, and 
by this means to promote the intereſt which he claims. 


On the part of the Crown it was anſwered, that an 


witneſs, unleſs it was of ſuch a nature as to be materially 


affected by the event of the trial. The inſtances of the 
drawer of a note or the obligor of a bond do not apply; ſor 


there the evidence tends to deſtroy a ſecurity upon which, 
| if 


claiming an intereſt as executor under one of them, and 
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intereſt was not ſufficient to deſtroy the competency of the 
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if valid, the witneſs is nimediately liable: but in the preſent 
caſe there can be no queſtion which of the wills has the 
better title. For admit for a moment, that Rhodes's will is in 
the hand- writing of the teſtator, yet it being anterior in point 
of date to that under which Carter claims, it can never be 
eſtabliſhed as the /a/# will of Thompſon ; ſo that the intereſt 
which Carter poſſeſſes does not in any degree depend upon 
the queſtion now before the Court, viz. Whether the will 
charged to be forged, and under which the priſoner claimed, 
be in fact real or fictitious? The acquittal or condemnation 
of the priſoner does not in any way affect Carter's right to 
a probate ; he is intitled to it, as executor of the /af# will; 
and his intereſt cannot be concerned in any event which 
may be produced by his teſtimony of the fact which he is 
called upon to prove. | 


Tux CourT were unanimouſly” of opinions, that Cartcr's 
teſtimony was not admiſſible. 


—_— N * 2 
— S N 
* 


Brangan's Caſe. 


T the Old Bailey September Seffion 1740, Patrick 
Brangan and another were tried for a highway rob- 
bery, and acquitted, The proſecution appeared to have been 
brought merely for the purpoſes of vexation and oppreſſion; 
and the priſoner's Counſel applied to the Court for a copy 
of the indictment, £ 


Loxp Chief Juſtice Villes, who tried the priſoners, re- 
fuſed the application, only becauſe it was not neceſſary that 
he 


lat 
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he ſhould grant it. He acknowledged that the proſecution Bzaxean's 
bore the ſtrongeſt marks of being unfounded and malicious; 
and declared, that by the laws of this realm every priſoner, 
upon his acquittal, had an undoubted right and title to a 
copy of the record of ſuch acquittal, for any uſe they might 
think fit to make of it; and that after a demand of it had 
been made, the proper officer might be puniſhed for refu- 


ſing to make it out *. 


* In 16, Car. 2. an order in writ- 
ing was made by five Judges, that 
no copies of any inditment for fe- 
lony ſhould be given at the Old 
Bailey witheut ſpecial order, upon 
motion made in open Court, at the 
general gaol delivery—Kely, Rep. 3. 
and in May Seſſion 17 39, this order 


— 


was republiſhed by the direction of 
the Court.— The Court vrill not 
grant a copy of the indictment where 
the acquittal ariſes from the incom- 
petency of a witneſs. Quick's Caſe, 
January Seſſion 1784; and ſee Be- 
van's Caſe, January Seſſion 1786. 


3 


John Waite's Caſe. 


'T the Old Bailey February Seffion 1743, John Waite 
was indicted before Mr. Baron Reynolds upon 2. Geo. 2. 

c. 25. ſ. 3. and 12. Anne, c. 7. for ſtealing on the 10th 
May, 1741, in a certain dwelling-houſe, wherein Zerubbabel 
Crouch and divers other perſons did dwell, fix Eaſt India 


Bonds, of 1001. each, the property of the Governor and 
Company of the Bank of England, 


THe priſoner, at the time of his arraignment, defired that 
his irons might be taken off; but the Court informed him 


that they had no authority for that purpoſe until the Jury 


were vis, Wl to try him. He accordingly pleaded not 


guilty, and being put upon his trial, the Court immediately 
ordered his fetters to be knocked of, 


By 


Carr. ' os 4 
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By the ſtatute of 12. Geo. 1. c. 32. the orders of the Court 
of Chancery are inforced, That Maſters in Chancery 


« ſhall deliver into the Bank of England the money, bonds, 
« tallies, orders, and effects of the ſuitors of the ſaid Court, 
under their reſpective care and direction; that the Bank 
& ſhall receive all intereſt due upon ſuch ſecurities ; and that 
c upon paying in ſuch money, bonds, tallies, orders, &c. the 
« Maſter ſhall take a certificate thereof from one of the 


« Caſhiers,” 


Ir appeared that the priſoner was a Caſhier of the Bank; 
that in the year 1736, there being a great number of Eaſt 
India Bonds in the cuſtody of the Bank, and the Eaſt India 
Company reſolving to reduce the intereſt, it became neceſ- 


ſary to apply to the Court of Chancery to have the bonds 
taken out of their vaults, and exchanged for the Company's 


new bonds; that the priſoner, as Caſhier, received ſeveral 


of theſe new bonds, and gave receipts for them; that on 
the 21ſt April, the Court of Chancery, in the cauſe of 
Broome v. Broome, ordered the ſeventeen bonds which 
were in the Bank to be delivered out; and ſevetſtcen bonds 
vere accordingly delivered by the priſoner to the bearer of 
the order. Upon inſpection they were found not to be 
the identical bonds which were deſcribed in the cauſe. An 
application was therefore made to the Directors, that the 
right bonds might be ſearched for, and delivered. Direc- 
tions were accordingly given for this purpoſe to the priſoner, . 
who kept the key of the cheſt in which they were depoſited 
in the vault ; but inſtead of ſo doing he took an opportunity 
of going- away. His flight created ſuſpicion, and upon 

opening 
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of Chancery. Upon further inſpection it was found that 
the bonds belonging to the cauſe of Broome v. Broome were 
taken away; and it was proved, that the priſoner had carried 
ſix of them to a Broker, who ſold them for the priſoner's ac- 
count, and paid him the produce. | 


Wyxnz, Acar, KETTLEBY, and Hayward, Ser- 
jeants, contended in favour of the priſoner, that he was not 


guilty of felony, within the meaning of the Act of Parlia- 


ment on which the indictment was founded. The 2. Geo. 2. 
c. 25. ſ. 3. enacts, “ That if any perſon or perſons ſhall 
« teal, or take by robbery, any of the ſecurities mentioned in 
« the AQ, notwithſtanding any of the ſaid particulars are 


te termed in law a choſe in action, it ſhall be deemed and 
« conſtrued to be a felony of the ſame nature, and in the ſame 


« degree, as it would have been if the offender had ſtolen, 
“ or taken by robbery, any other goods of the like value 
« with the money due on ſuch ſecurities, &c.“ It is evident 


from the words of this Act, that the Legiſlature did not in- 
tendto alter the nature of the offence of larceny, as it ſtands 
upon the grounds and principles of the Common Law ; 
but only meant to introduce a new ſpecies of property as 
the ſubject of felony, the ſtealing, or the taking of which 
by robbery is puniſhable in the ſame degree and manner as 


if the offender; had taken goods or money to the fame 


amount, It cannot be pretended that the taking imputed 
to the priſoner was by robbery, for that requires force; if 
| therefore 


opening his deſk two India Bonds were found, which had Warrz's 
a little time before been brought in by order of the Coutt 


A. 
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Cast, 


therefore he has been guilty of any crime within this ſtatute, 


but the Directors had committed them to the cuſtody and 
controul of the priſoner, as their Caſhier, under a confi- 


| ſome meaſure directed by the Legiſlature itſelf; for by the 
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it muſt be that of ſimple grand larceny. The facts are, that 
the priſoner was Caſhier or ſervant to the Directors of the 
Bank, and has given ſecurity to them, not merely to anſwer 
for any accidental occurrence or misfortune, but generally, 
for the faithful performance of the truſts repoſed in him. A 
ſpecial property in theſe India Bonds undoubtedly reſides 
with the Governor and Company of the Bank of England ; 


dence that he would not betray his truſt, and this truſt is in 


12. Geo. 1. c. 32. it is a Caſhier alone who can give a re- 
ceipt for the bonds paid in by the Court of Chancery. Now 
by the rules of the Common Law, where property is deli- 
vered to the cuſtody and poſſeſſion of another in truſt, he 
cannot be guilty of felony in taking it away. He may abuſe 
the confidence repoſed in him, by converting the property 
to his own uſe, but this ſubſequent act cannot alter the na- 
ture of the original contract. Many authoritizs might be 


produced to confirm this poſition. It has been univer- 
ſally admitted, that if a carrier goes away with goods en- 
truſted to him, and ſells them, it is not felony. 3. Iaſt. 102. 
1, Hale, 504. 13. Edw. 4. 9. Staund. 25. Kely, 35. 1. Roll. 
Abr. 73. But it may be faid, that although the priſoner 
had the poſſeſſion of all the bonds, yet he had not poſſeſſion 
of any part, and therefore could not ſeparate thoſe men- 
tioned in the indictment from the reſt ; and certainly the an- | 
cient caſes afford a diſtinction upon this point: for it 1s 
ſaid, if the carrier break open the package, and ſell part of 


the 
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the goods, he is guilty of felony. Dalton, c. 102. I. Hawk. 
c. 33. ſ. 5. But in that caſe, the thing committed to his 
care is ſingle and entire; in the preſent caſe, each bond is 
diſtinct and ſeparate. The property muſt be taken from 
the poſſeſſion of the owner, If a man delivers or lends a 


horſe to another, and he rides away with it, it is not felony. 


Co. Pl. Crown, 107. Butler's Caſe, and 1. Hale, 504. This 
is a caſe common in all the books, and we rely ſtrongly 
upon it, Suppoſe a man goes to an inn-keeper, under pre- 
tence of chaffering for a horſe, and when he has got upon 
his back rides away with it, this is not felony. 1. Hale, 504- 
667. 1. Hawk. 89. Surnmary, 61 (a). This law is confirmed 
by 21. Hen. 8. c. 7. which makes it felony where a ſervant 
takes a horſe without the leave of his maſter, and rides away 
with it. 3. Hen. 7. 126. 1. Hale, 505. and this proves, 
that it would not be ſo conſidered in the caſe of a common 
perſon, The priſoner was as much entruſted with theſe 


India Bonds by the Directors of the Zank, as the Governor 
and Company themſelves were by the Court of Chancery. 


They always remained with the priſoner, and he by hig re- 
cept is liable and anſwerable. But his miſapplication of 
them cannot be conſtrued felony ; for noman can be guilty of 
ſtealing that which he has in his own poſſeſfion and ĩt is clear 
from his -eceipt that he did not come by them tortiouſly, 
They were legally in his cuſtody ; he was truſtee to the 
Company for their amount, and is anſwerable in a civil 
action for their value. Suppoſe for a moment that a body 
corporate could be guilty of felony, and that the Directors 
had embezzled theſe bonds, could they have been chargedcri- 
minally for ſuch an act? Certainly not ; but they would 


have 


Warrz's / 
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(a) Vide poſt, 
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have been obliged to make ſatisfaction to the ſuitor to whom 
they might eventually belong : and upon what ſolid ground, 
in this caſe, can any diſtinction be made, with reſpect to 
perſons? The priſoner had a ſpecial property in the bonds, 
and might have maintained trover to recover them, They 
came to his poſſeſſion by actual, and not conſtructive deli. 
very only; and it has lately been determined by the King's 


Bench, upon a ſpecial verdi& out of this Court, that ſteal- 


ing Chancery Records, by taking them out of the office, 
and ſelling them, is not felony (a). But if theſe arguments, 
founded on the doctrines of the Common Law, ſhould be 
thought lame or impotent, there is, ſubſequent to the period 
at which this offence is charged to have been committed, a 
legiſlative declaration of the law, deciſive in favour of the 
priſoner ; for by 15. Geo. 2. c. 13. ſ. 12, it is enacted, «That 
« if any officer or ſervant of the Bank of England, being 
« entruſted with any note, bill, dividend, warrant, bong, 
« deed, or any ſecurity, money, or other effects belonging 
« to the ſaid Company, or having any of the ſaid ſecurities 
« [odged or depoſited with the ſaid Company, or with him, 
« as' an officer or ſervant of the ſaid Company, ſhall ſe- 
« crete, embezzle, or run away with the ſame, or with any 
e part thereof, he ſhall ſuffer death without benefit of 
« clergy.” This clauſe clearly proves, that the offence 
with which the priſoner is charged was not before a felony; 


and as the Act has paſſed long ſince the time laid in the in- 


dictment, and does not contain any retroſpective words to 


give it an ex poſt facto operation, we humbl y conclude that 
the priſoner muſt be diſcharged, 


Sm 
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SIX Jonx STRANGE, Ent. Solicitor-General, Mr. 
BooTLE, and Mr, PURCHAS, on the part of the Crown. 


WarTtz's 


C Ask. 


By the ſtatute 12. Geo. 1. c. 32. the Bank of England are | 


made expreſly liable for theſe bonds, after the certificate-has 
been given by a Caſhier, as the Act directs. In the preſent 
caſe the bonds were carried from the Court of Chancery to 
the Bank; and. as that corporation muſt have proper ſervants 
to tranſact the different branches of their very extenſive and 
important concerns, the priſoner at the bar was the proper 
perſon to receive them from the Accomptant-General. The 
moment the priſoner received them, that moment they 
came into the poſſeſſion of the Bank, and not-into the legal 
poſſeſſion of the priſoner. The receipt which he gave for 
them proves that it was not for himſelf ; for it expreſſes, 
that they were received for the Governor and Company of the 


Bank of England; and it is immaterial whether the bonds 


are under their own lock and key, or un n 


key of their ſervants and Caſhiers; for in conſideration of 
law the property is in the poſſeſſion of the Bank. His re- 


ceipt will not intitle the ſuitors to call upon him. for the 


money, for it is virtually the receipt of the Company, It 
is faid that a man cannot ſteal from himſelf, and if it be taken 


abſtractedly, the aſſertion | is certainly true; but it is equally 
certain that a man may commit a felony of what he has in 


his own poſſeſſion. The caſe in Lord Hale, 504, 505. will 


prove this : A carrier receives goods to carry to Dover, 
and he carries them away, it is no felony ; but if, having 
carried them to the place appointed, he afterwards ſecretly 
takes them away animo furandi, it is felony ; for the poſ- 
leon which was imparted to him from the owner being 
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determined by the delivery, his ſubſequent taking is in all 


fa) Vide the 
King v. Pares, 


3 Hen. 7 12. 
21. Hen. 7. 14. 
B. Cor. 58 137. 
S. P. C. 25. 
Moor, 246. 


1. Hale, 505. 


CASES IN CROWN LAW. 


reſpects the ſame as if it had been done by a ſtranger, 
13. Edw. 4. 9. Co. P. C. 107. So in the preſent caſe, 
the moment the bonds are depoſited in the vault, that mo- 
ment the priſoner's poſſeſſion, if ever he had any, ends, If 
a carrier in his journey unpack goods, and take any thing 
out of a caſe, box, or pack, it will be a felonious taking, 
for he had no authority to ſeparate the goods ; his authority 
was to receive the bundle entire, and to deliver it entire, at 
ſuch a place. Vide 21. Hen. 7. pl. 14. Let us compare the 
caſes: Twenty India bonds are delivered at one time to the 
priſoner, and he converts three of them to his own uſe: Is 
he not in the ſame caſe with the carrier, who takes part of 
the goods out of a parcel, and does not deliver them to 
the party they are for? Is not this evidence to the Jury of a 
felonious _— ? 


Tas Gentlemen have put a cafe, that if a man goes to 
an inn to hire a horſe, and gets upon its back, and rides 
away with it, it is not felony ; but this is not law, for the 
horſe is not lent in this caſe, and therefore it muſt be fe- 
lony (a). There is a difference between having the care 
of goods and the legal poſſeſſion of them. In the preſent 
caſe the priſoner had the care of the bonds, but not the 
legal poſſeſſion; and it cannot now be controverted, that 
thoſe who have a bare charge only, may be guilty of felony. 
Serjeant Hawkins, in his Pleas of the Crown, Bk. 1. c. 33: 
. 6. fays, “ That one who has the bare charge, or the 


« ſpecial care of goods, but not the poſſeſſion of them; as a 


« ſhepherd who looks after ſheep, or a butler who takes 
ce care 
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te cure of plate, or a ſervant who keeps the key of my 


« chamber, or a gueſt who has a piece of plate ſet before 
« him at an inn; may be guilty of felony in fraudulently 


« taking away the ſame : for in all theſe caſes the offence 
« may as properly come under the word cepit; the injury 
« to the owner is as great, and the fraud as ſecret, and the 


« villany more baſe than if it had been done by a ſtranger. 
The circumſtances under which the priſoner had the ma- 
nagement of theſe bonds, prove that he had a bare charge 


only, much more forcibly than the caſes of either the butler, 
the ſhepherd, the ſervant, or the gueſt ; for the bonds re- 


main in the cuſtody of the Caſhier only until the Directors go 
| down to put them into the vault, and then the Caſhier at- 


tends to lock them up in the ſight of the Directors. But 
ſuppoſe, from the circumſtance of the Caſhier keeping 
the key of the cheſt, it ſhould be conſidered as a fort of 
mixed poſſeſſion, the conſtruction of law is, that the true 
poſſeſſion is in him who is the owner or maſter of the 


goods. If an apprentice, ſays Lord Hale, 506. embezzle 


his maſter's goods or money out of his ſhop, he is guilty 
of felony, notwithſtanding the poſſeſſion which he has by a 
licence to ſell. The charge which the priſoner had in theſe 
bonds was only for the ſpecial purpoſe of receiving the intereſt z 
he is the hand only to convey them to the proper repoſi- 
tory, and from thence to receive the intereſt, and be again 


depoſited, as occaſioh may require. There is a caſe made 


uſe of by Lord Dyer, Folio 5. « That if 4 maſter delivers 
« to a ſervant one- and- twenty ſhillings in ſilver, to change 
4 into gold, or to buy leather to make ſhoes, and he runs 
k FO with the gold or the leather, it is felony, becauſe 
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te the money was delivered for a particular purpoſe.” 80 
in this caſe, theſe bonds were delivered to Mr. Waite for 
the particular purpoſe of depoſiting them in the cheſt, and 
receiving the intereſt ; | not to ſell them, and convert their 
produce to his own uſe. The ſtatute of 15. Geo. 2. c. 13. 
. 12. has been adduced to prove that the priſoner” s offence 


is not felony by the Common Law. If he was one of the 
deſcription of perſons whoſe acts of infidelity the Legiſla- 
ture have thereby made felonious, and the Act could be 
conſidered as introductory of a new law, the argument 
would certainly be concluſive: but we contend that 
this man had not that ſort of truſt, againſt the breach of 
which the Act was intended to guard; and there are many 
ſtatutes which are made to put an end to fancied doubts. 


That Act only takes away, ſub modo, the benefit of clergy 
from the offence of larceny, in the ſame manner as the 


+ I. Jac. I. c. 8. takes away clergy from a particular kind of 


man- laughter; but it has never been doubted but that the 


mode of killing therein mentioned was man-ſlaughter be- 


fore the Act. The 12. Anne, c. 7. removes the benefit of 


See Haſſel's caſe, 
ante p. 3. 


clergy from larceny in a dwelling-houſe to the value of 40s. 
but it was undoubtedly a felony to ffeal to that amount, ei- 
ther within or out of a dwelling: houſe, denn that Act. 


Tux Cour were clerriy of opinion, That the priſoner' $ 
offence was not felony before the 15, Geo. 2. c. 13, ſ. 12. 
and they offered Mr. Solicitor-General A $PECIAL Vrk- 
DICT ; but the Counſel for the proſecution candidly ac- 
knowledged they were, perfectly ſatisfied with the opinion 
of the Court; and the Jury were accordingly directed to find 


the priſoner Not Guilty. 
A Moron 
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A MoTion was then made for leave to charge the pri- 


ſoner with 4 Civil Action; z which being granted, he was ac- 
; cordingly charged, at the ſuit of the Bank, with a debt of 
_ thirteen thouſand three hundred pounds. 


Comer's Caſe, 


HE InpictTMenT ſtated, © That Fohn Comer, on 
« the 23d April, 17. Geo. 2. about the hour of one 
« in the night, the dwelling-houſe of Bridget Berridge, 
« Spinſter, feleniouſly and burglariouſly did break and enter, 


& and one diamond necklace, of the value of 1 50 l. the 
« goods and chattels of the ſaid Bridget Berridge, in the 


« ſaid dwelling-houſe, then and there being found, then 


4 and there feloniouſly and burglariouſly did ſteal, take, 


« and carry away, Oc.“ 


Tux entry on the record was, © Puts himfelf on his 
country. Jury ſay, GuiLTy of felony only, in ſtealing 
goods and chattels to the value of one hundred and fifty 
6 pounds from the dyclling-houſe, Nor GviLTy of 


e the burglary.” 


A QutsT10N aroſe, Whether the priſoner, by virtue of 
this finding, was not intitled to the benefit of clergy ? and 
the caſe was reſerved by Mr. Juſtice Burnet and Mr. Baron 
Clarke for the conſideration of the Judges. 


D 3 On 


Casr 11. 


When the felony 


is laid to conſti- 
tute the burg- 
lary, an acquit- 
tal of the burg- 
lary is an acquit- 
tal of ſtealing in 
the dwelling- 
houſe, 


(L. c. J. Lee, 
L. C. B. Parker, 
B. Reynolds, 
B. Clarke, and 


Burnet, and 


(5) See Over- 
and's Caſe, poſt, 
and 2. Hawk. 
P. C. 625. 


Casr 12. 


To marry in a 
falſe name, for 
the purpoſe of 
raiſing a ſpe- 
cious title to the 
eſtate of the 
perſon wheſe 
name is aſſum- 
ed, is a conſpi- 


CASES IN CROWN LAW. Fa 

Ox the 3oth November 1744, nine of the Judges (a) 
met at Lord Chief Juſtice Lee's chambers ; and they 
unanimouſly agreed, that asthe felony itſelf was made to con- 
ſtitute the burglary, and not the intention to commit a fe- 
lony, the acquittal of the burglary did, by neceſſary conſe. 
quence, include in it an acquittal of the felony alſo ; and that 
the priſoner, by this miſtake in the mode of entering the 
verdict, was intitled to the benefit of the ſtatute. But they 
faid, that if the entry had been, © Jury ſay, Nor GvuiLTy 
« of breaking and entering the houſe in the night-time, 
cc but GUILTY of the reſt of the indictment,” he would 
then have been convicted of ſtealing goods to the value d 
forty ſhillings in the dwelling-houſe, and would conſequent: 
ly have been deprived of his clergy by 12. Anne, c. 7. (b). 
- Vide 1. Hale, 559, 560. Sumner's Caſe, Trin. 1706, h 


all the Judges. Comyns Rep. 478. and the King v. 
Francis, Eaſter Term, 8. Geo. 2. in B. R. 


— — 


Elizabeth Robinſon's Caſe. 


A the Old Bailey October Seſſion 1746, Georg 
Taylor, and Mary Robinſon, Widow, otherwiſe the 
Wife of the ſaid George Taylor, were indicted, before Lor 
Chief Juſtice Willes, Mr. Juſtice Feſſer, and Mr. Barot 
Reynolds, for conſpiring together, that the ſaid George Tay 
lor ſhould perſonate Mr. Richard Holland, in that the fail 
Mary Robinſon ſhould be married to the ſaid Richard Hi 
land, that ſhe might intitle herſelf to his eſtate, Sc. and it 
purſuance of which conſpiracy they were married accord 
ingly at the pariſh-church of Saint Andrew, Holborn. 
Tut 
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39 


Tux evidence was, that on 17 July the priſoner, Mary Rorxzon's 


Ribinſon, who lived as a kind of ſervant with Mr. Holland, ©**** + 


of Hornſey, ordered a man to take a box from her maſter's 
houſe to town, and leave it at the ſtable where her maſter 
put up his horſes. Early on the morning of the next day, 
ſhe called at the ſtables, and left word that a man would 
come for the box. Accordingly the priſoner George Taylor 
called for it, and in the afternoon brought it again; after 
which Mrs. Robinſon called to know if the box was brought, 
and deſired that it might be ſent to Mr. Holland's, in New- 
gate · ſtreet. On the morning of the 18th the priſoner 
Taylor went to the office of Mr. Ry/hworth, a Proctor in 
Doctors Commons, and aſked if he could have a marriage 
licence there, On anſwering in the negative to the que- 
ſtion, whether it was for himſelf, and being told that one 


of the parties muſt come, he went away, and returned ſoon 


after to the office with Mrs. Robinſon, whom he left there. 
On the ſame day Mrs. Robinſon, being at the Sun Tavern, 
in St. Paul's Church-Yard, ſent a porter to the Eaſt India 


Warehouſe in Fenchurch-ſtreet, for the priſoner Taylor; 
and in abouta quarter of an hour after the porter had return- 


ed, he came, dreſſed in a dark-coloured coat, and aſked where 


the woman was. After ſtaying a ſhort time he went out, 
and returned again, in a light-colaured coat, and alight wig, 
which he deſired the waiter to comb, telling him he need 
not carry it to the barber's. Mrs. Robinſon was dreſſed in 
white ſattin, with a large black bonnet over her face. This 
was about the hour of ten o clock. Between ten and eleven, 
immediately after morning prayers, they were married at 
Saint Andrew, Holborn, by virtue of a licence, by the 
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CASES IN CROWN LAV. 
names of Mary Robinſon, of the pariſh of Hornſey, Widow, 
and Richard Holland, Batchelor, of the fame place. Dur. 
ing the ceremony Taylor was in ſuch agony and confuſion, 
that the ſweat ran down his face. The lady was given 
away by the deputy-clerk ; and the coat, ſhirt, neckcloth, 
and wig which Taylor had on, were proved to be the real 
Mr. Helland's own cloaths, which Mrs. Robinſon had 
the day before ſent in the box to the Livery-Stables, 
Being thus married, they went to the King's Head Ta- 


vern, in Holborn, where they dined ; after which Taylor 
went to Mr, Stangate's, in Holborn, where he had dreſſed, 


and replacing Mr. Holland's cloaths in the box, and putting 


on his own, he carried it to the Livery- Stables; from 
whence it was ſent, by the deſire of Mrs. Robinſon, as 
before mentioned, to Mr. Holland's houſe in Newsgate- 
ſtreet. The wig, however, by ſome accident, was miſſing 
from the box, which, with ſomething Mr. Helland had 
heard, gave riſe to a ſuſpicion of what had been going on; 
and he accordingly cauſcd the priſoners to be apprehended, 


when they both of them made a full confeſlion of the fads 
above related, l 


Upon this evidence it was contended by the Counſel, on 
the part of the priſoner, that by the Common Law people 
may marry by whatever name they pleaſe; and although 


the indictment charges, that in the preſent caſe it was a 
conſpiracy, yet they have not proved that any one has in 
fact been injured, or that it was done with any view or in- 


tent that a third perſon ſhould ſuffer any injury from ĩt. Many 
reaſons may exiſt which may make it expedient for people 
to 


CASES IN CROWN L A'W, 
to marry in fictitious names, which may by accident be 
the names of other perſons; but it is not the imagination 


make the parties . guilty of an offence. It muſt 'be made 
out that there has been a combination to affect the inte- 
reſt, or injure the eſtate of a third perſon, before any ſuch 
act can be conſtrued a conſpiracy; for a conſpiracy muſt 
be to do an injury to the perſon or eſtate of another. 


THE Count, however, over-ruled the objection; and 
obſerved, that it was the province of the Jury to collect 
from all the circumſtances of the caſe, whether there was 
not an intention or deſign in theſe parties to do a future 
injury to Mr. Holland; and that it was not neceſſary to 
prove any direct or immediate injury, or even to ſhew 
any ſpecific overt act of conſpiracy. 


TE Jury found the priſoners guilty of conſpiracy : Mary 
Robinſon was impriſoned two years in Newgate, and George 
Taylor ſix months in the Poultry Compter, 


The King againſt Haines. 
Ar the Summer Aſſizes 1747 for the County of Mor- 


cefter, Richard Haines was convicted upon an in- 
in © formation of Maihem. An Act of Grace, including this 
n- ¶ offence, had paſſed between the time of pleading Not Guilty 
ny I and the trial; but the defendant, on being arraigned, had 
ple neglected to take advantage of it. 


to | In 


of ſuch third perſon that they are thereby injured, which will 
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Raoningon's 
CASE. 


2. Mod. 11. 320, 
1. Blac. Rep. 
392. 

Stra. 144. 


CASE 13, 


A convict al- 
lowed the bene - 
fit of a general 
pardon, though 
he had neglected 
to pray it in 
proper time 


Hainzs's 


(a) Foſter, 43. 
1 Will, 150. 


S8. P. C. 169. 
Bro. Cor. 200. 
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In the Michaelmas Term ſubſequent to the convictio 
the defendant moved the Court of King's Bench that kh 
might have the benefit of the AQ, and a rule was granted 
 ſhew cauſe, 


Mx. BATHURST, for the Crown, contended, that as th 
defendant had neglected to pray the benefit of the AQ 
the time of his trial, he now came too late; and 2. Haul 
c. 37. .. 59. Kely, 24. Fenk. Cent. 129. Hale, 252. a 
Ratcliffe's Caſe (a), were cited. 


Mx. Evans, for the defendant, faid, that the practice 
the Old Bailey was to plead Guilty, and then to claim d 
benefit of the Act; but as the defendant had pleaded A 
Guilty, before the Act paſſed, he could not take advanta 
of it until the Jury had found him guilty; for no man 
have occaſion to require a pardon until he has either co 
feſſed himſelf guilty, or a Jury has found him fo, 


THE Court took time to conſider of the caſe till Eat 
Term 1748; and they then delivered their unanimous 
nion, That the defendant was intitled to the benefit of ti 
Act of Grace; but they ordered, that he ſhould pay 
the proſecutor his full coſts out of pocket, and gave pul 
cular directions to the Maſter accordingly, 
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Gahagan's CaſGQ. 


AT the Old Bailey January Seffion 1748, Uher Ca- 
hagan, Terence Conner, and Foſeph Maphan, were in- 


dicted before 'Lord Chief Baron Parker, preſent Mr. 


Juſtice Burnet, for High Treaſon, in filing and diminiſhing 
the current coin, 2 45 


| One witneſs only was produced to prove the fact; and it 
was ſubmitted to the Court, whether, upon the conſtruction 
of the ſtatutes 1, Edw. 6. c. 12. 5. and 6. Edw.6. c. 11. 


I. and 2. Ph. and Mary, c. 10. and 7 Will. 3. c. 3. ſ. 2. any 


perſon can be convicted of : High Treaſon, upon the teſti- 


mony of a ſingle witneſs, 


Tux CourrT, upon the authority of An/iruther”s Caſe, 
(a) and upon the opinion of Lord Chief Juſtice Raymond, 
delivered in this Court in October Seſſion 1727, in the 
caſe of Anne Johnſton, were decidedly of opinion, That 
one witneſs is ſufficient to prove any treaſon, where there 
is no corruption of blood, 

(a) He was convicted on the evi- at Serjeants Inn Hall, 6 May 
dence of one witneſs, on the 5. Eliz. 1725, they were unanimous that 


c. 11. ſ. 2. for impairing the coin; the conviction was legal. Vide 
and at a meeting of all the Judges, T. Jones, 233. 


84 


Cart 15. 
* ) 
= perſon cannot 


de indicted for 
= murder in pro- 
cCuring another 


to be executed, 

by falſely charg- 
ing him with a 
crime of which 
he was inno- 
cent. 


confirmed by one Berry. The priſoner, on the evideno 
of theſe two witneſſes, was convicted and EXECUTED 3 a 
on the 1ſt of March following, the reward of forty poun 
given by 4. and 5. Will. and Mary; c. 8. to thoſe who ſha 
convict a Highway Robber, was divided between the pri 


| the miſcreants concerned in this extraordinary tranſaCtion 


- Thomas, Cooper. The hiſtory of this proſecution lay cor 
. cealed in the wicked boſoms of its fabricators until 
_ . 9th of Auguſt 1754, when the High- Conſtable of the Hw 
dred of Blackheath having fortunately taken up one Blee c 


to be unjuſtly apprehended, falſely accuſed, tried, convicte 
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Macdaniel, Berry, and Jones $ Cale. 


AT the Old Bailey January Seſfon 1784 one e Wh 

 Kidden was tried before Mr, Juſtice Fg er, for rob. 
bing Mary Jones, Widow, on the highway of one guinez 
a half-crown, and two ſhillings and ſix-pence, The pro. 
ſecutrix ſwore very politively to the perſon of the priſoner 
and to the circumſtances of the robbery, in which the u 


ſecutrix Mary Jones, John Berry, 8 tep ben Macdaniel,, at 


ſuſpicion of being a thief, it was diſcovered to han 
been a conſpiracy and contrivance to obtain the reward. 


' DiLIGENT ſearch was accordingly, made to apprehen 
and at the Old Bailey in June Seſſion 1756, Stephen Ma 
daniel, John Berry, and Mary Jones, were indicted befo 


Mr. Juſtice Feſter, preſent Mr. Baron Smythe, for the wi 
ful MuRDER of Joſhua Kidden, in maliciouſly cauſing hit 


th 


and executed, well knowing him to be innocent of the fat 
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aid to his charge, with an intent to ſhare to themſelves the 

eward, &c. The priſoners were convicted, upon the 
leareſt and moſt ſatisfactory evidence, of the fact; and a 
cene of depravity diſcloſed, horrid as it was unexamplid. 
The judgment, however, was reſpited, upon a doubt-whe- 


© the County of the City of London; and that felonies 


at the point of law might be more fully conſidered, upon 
motion in arreſt of judgment. But Sir Roπ t HENLEY, 
the Attorney-General, declined to argue it; and the priſoners 
mere, at a ſubſequent ſeſſion, 2 from that indict- 
ent. 


Sm William Blackſtons however ſays, that there were 
uWerounds to believe, it was not from any apprehenſion 
that the Point was not maintainable, but from other pruden- 
tal reaſons. 


Is May Seffion 1759 they were again put to the bar, 
2 upon an indictment for conſpiring to defeat the public 
juſtice of the kingdom, in cauſing Jans Kidden to 
be executed for a robbery, which they knew he was inno- 


offered by Act of Parliament; but no evidence appearing, 
they were all three acquitted, | 
| $109 bo Pow's 


© committed in the County. of Middleſex have from time 
© immemorial been accuſtomed to be tried there; in order 


cent of, with intent to get into their poſſeſſion the reward 


45. 


MacDanizri, 
Brzzy, and 
Jonzs's Cars; 


her an indictment for murder would lie in this caſe. The 
pecial circumſtances were accordingly entered upon the 
record, together with an additional finding of 'the: Jury, | 
That Juſtice-Hall, in the Old Bailey, is ſituatecl within 


. a 


46 
Cas 16. 


A perſon who 
is acceſſary to a 
felonious ſhip- 

wreck is not 

within 4.Geo. Is 
c. 12. unleſs he 
belongs to the 
Qlup. 


CASES IN CROWN LAW. 
Povw's Caſe. 

AT the Admiralty Seſſion, at the Old Bailey, held the 

25th February 1754, before Mr. Baron Adams, Sir 
Thomas Saluſbury, Knt. Judge of the High Court of Ad- 
miralty, Sir Thomas Birch, Knt. &c. &c. John Lance 
and John Lloyd were indicted on 11. Geo. 1. c. 21. for 
unlawfully burning and deſtroying the ſhip Nightingale, 
whereof Thomas Benſon, Eſq; was owner, with intention to 
defraud the Underwriters therein named; and THomas 
Pow was charged in the ſame indictment as an acceſſary 
before the fact, for counſelling, adviſing, &c. the ſaid 
Lancey and Lid to commit the felony aforeſaid, Ads: 


THE Evipence.—Benſon, the owner of the ſhip, rented 
the Iſland of Lundy, ſituated in the mouth of the Briſtol 
Channel, near the middle, between Devonſhire and Pem- 
brokeſhire, Long. 4. 40. W. Lat. 60. 25. N. but within 
the County of Devon. Pow was a Taylor and Saleſman, 
living near the Point of Appledore, a town in Kent, ſeated 
on the river Rother, not far from its influx into the 
ſea, Long. o. 50. E. Lat. 50. 45. V. The ſhip was 
freighted with ſalt, dry goods, maunds of pewter, and a * 
caſk of combuſtibles, and inſured by Benſen for 400 l. Ini 
from Appledore to Maryland. Pow ſhipped the ſeamen on - 
board at Appledore; and ſhe ſailed from thence to Lundy die 
Hand, where the dry goods and pewter were unloaded, and 1 
buried under ground, among the rocks. While the veſſel lay 
in Lundy Road, in fourteen fathom water, Pow went on 
board her, and gave ſeveral of the crew notes of hand, ſ"* 

| promiling 
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promiſing to pay them a certain ſum of money, as a com- 
penſation for their cloaths, &c. in caſe the ſhip was loft, by 
my misfortune, between that place and the Cape of Virginia 
n ber outward-bound paſſage. Pow returned on ſhore ; 
the ſhip ſet ſail 3 and the morning after, Lancey, the Captain, 
rave orders to ſet the ſhip on fire, which was accordingly 
lone. 


Tux Jury acquitted Lloyd, and found Lancey Guilty (a). 
ey alſo found ſpecially, That Tromas Pow, before 
the ſaid felony was committed by Lancey, did, near the 
© Iſland of Lundy, within the County of Devon, incite, 
move, inſtigate, ſtir up, and counſel the ſaid John Lancey 
to commit the ſame ; but that the ſaid Tomas Pow 
(vas neither Owner, Maſter, Captain, or Mariner of the 
c ſaid ſhip.” 


) 
; 
J 
d 


"B Uron this verdict two queſtions were ſubmitted to the 
þ opinion of the Judges. 

he | | 

5 Fixsr, Whether an acceſſary upon the land to the of- 


1; Hritted pen the high ſeas, is within the juriſdiction of the 
Fed Court of Admiralty? or, Whether he ought not to be in- 
* dicted and tried at the Aſſizes for the County within 
which his offence was committed ? ? 


SeconDLY, Whether Thomas Pow, being a Taylor by 
trade, living at Appledore Point, and found by the ver- 


Pow's Casr. 


(a) He was exe 


cuted at Execus 


tion Dock on 
Friday June 7, 


17 54+ 


fence of burning a ſhip, which offence is afterwards com- 


5 dict 


| 
| 
| 
| 


CASE 17. 


Money, goods, 
and chattels, is 


not within the 
meaning of the 
Shop-lifting 
Act, 


cealed himſelf behind the counter, and taken an opportunity 
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dict nat to be either Owner, Mafter, Captain, or Mariner of 


the veſſel burnt, is within the conſtruction of the 4. Geo. 1. 
c. 1a. explained by 11. Geo. I. c. 29. ſ. 6; upon which the 
inditment i is founded ; that ſtatute only ſaying, « That if 
« any Owner, Captain, Maſter, Mariner, or other Officer 
& belonging to any ſhip ſhall wilfully caſt away, burn, or 
« otherwiſe deſtroy the ſhip of which he is owner, or unto 
ce which he belongeth, or in any manner of wiſe procure 


< the ſame to be done, to the prejudice of the underwriter 
cc &c. he ſhall ſuffer death without clergy.” T . 


Tux JupcEs were of opinion, That Thomas Pow, upon 
the finding of the Jury, was not an offender within the 
meaning of the 4. Geo. I. c. 12. but they gave no opts 


upon the firſt point. Fg = |; 
C 

x , 

73 Wor rene 7 : 7049 tc 

Thomas Mills's Caſe. 3 

1 


Ar the Old Bailey January Seſſion 1755, Thomas Milk 
was tried before Mr. Juſtice Birch, preſent Lord Chief 
Baron Parker, and Mr. Juſtice Fo/ter, on the ſtatute of 


10. and 11. Will. 3. c. 23. for ſtealing fifteen ſhillings ny 


the property of John Clark, privily in his ſhop. . = 


— 


Ir appeared that the priſoner had by ſome means con- 


of robbing the till of the money charged in the indictment: 


TRI 
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Tux Court held, That money is not included i in the uy Williams, 
words © goods, wares, or merchand! iſe,” within the meaning 3. P. Williams, 


112. 5 
of this Act of Parliament; and the priſoner vas accord- Foſter, 78. 


ingly acquitted of the capital part of the offence. * 
; 2 
* | Casr 18. 
Harriſon's Caſe, 

iley, i Seffion 1756, Nathaniel © Piifoner can 

T the Old Bailey, in February Seſſion 1756, Natha jpg be 
Harriſen was tried before Mr. Baron Adams, preſent guilty of fiealing 

; goods, if it ap- 

Mr. Juſtice Denniſon, and Mr. Juſtice Bathurſt, for ſteal- pears that be 
ing a ſilver tankard, and three ſilver caſtors, the property 2 — 2 
f than by the de- 
of James Cobb. * livery ofthe pro- 

| ſecutor's wife. 


Tux priſoner was an apprentice to the proſecutor. The 
proſecutor's wife had continual cuſtody of the key of the 


cloſet where her huſband's plate was uſually locked up. It 
appeared that ſhe had pawned ſome articles of it, in order 
to ſupply the priſoner with pocket-money, but the articles 
ſhe pawned were not thoſe mentioned in the indictment, 
The priſoner indeed had confefled, that he had taken the 
articles in the indictment from the cloſet ; and a pawn- 
broker proved, that he had received them in pledge from 
25 the priſoner; but it did not appear by what means he had 
gained acceſs to the cloſet in which they were depoſited. 


THe Cour held, That as the proſecutor's wife had the 21. Hep. 6. 255. 


Keeping of the key of the cloſet where the plate was uſually | Dogg. 15 7 


» 3 1 ; 7 P · 504. 
ocked up; and it did not appear that the priſoner had . 
Ken it without her privity or conſent ; it was to be con- 


E ſidered 


30 


Cann 19, 


If a Banker pay 
a forzed draft, 
and do not debit 
the account of 
the pe: ſon whoſe 
name is forged 
with the pay- 
ment, ſuch per- 
fon is a good 
- witneſs to prove 
the forgery. 
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ſidered in the ſame light as if he had received it from her, 
and he was accordingly acquitted, 


Thomas Uſher's Caſe. 


IT the Old Bailey October Seſſion 1759, Thomas Uſb 
was tried before Mr. Baron Smythe, preſent Low 
MANSFIELD, and Mr. Juſtice Milmot, for forging an accept 
ance to a bill of exchange, in the name of Anthony Merry 
for the payment of 2501. and for publiſhing the ſame 


knowing it to be forged, with intent to defraud Sir Qari 


Agill and Co. 


Tk Bill was as follows. 


« Ex3, par 250 l. ſterling. Laos DEO, Malaga, 5 Feb. 1756 
&« AT uſance and half, pay this our firſt per exchange, tt 


« Mr. Domingo Gueico, or order, 2501. ſterling, value re 
« ceived of the ſame; which place to account, as per ad 


« yice from 


To Mr. Anthony Merry, © Trwomas Qv1iLTy and Co 


« Merchantin Loxpox.” 


Tux bill was accepted by Mr. Merry, and made pay 
able at Sir Charles Aſgill's and Co. 


Tux priſoner had lived in the capacity of Caſh-keeper t 
Mr. Merry, a Spaniſh Merchant; and the fact of his having 


uttered this bill; and received the money for it of Sir Char 
A, 14 ill and Co. was Pr oved beyond the poſſibility of contra 


dictio 


( 


0 
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51 


diction. It alſo appeared that Aſgill and C9. had charged Usnzu's Catn. 


Mr. Merry's account with this payment; but afterwards, 
being fully perſuaded, from what Mr. Merry told them, 


hat it was a forgery, they gave Mr. Merry's account a 
redit for the ſame ſum. 


To prove that the acceptance was forged, the Counſel 
or the proſecution called Mr. Merry himſelf. The pri- 


oner's Counſel objected to the competency of his evidence, 
nleſs he produced a releaſe from Sir Charles Agill and Co. 


Tux Cour ſaid, That as Sir Charles Agill's BAxk- 
xG-HoOUSE was thoroughly ſatisfied of its being a forgery, 
nd had ſettled their accounts, not charging Mr. Merry 
rich the payment, or making him any way debtor for the 


dill, it was perfectly immaterial to Mr. Merry, whether 
e priſoner was convicted or acquitted, for there could 
no demand upon him for the 2501; and upon this 
ound the objection was over-ruled. 


Sarah Taylor's Caſe. 


A T the Lent Aſſizes at Maidſtone 33. Geo. 2. Sarah 
Taylor was indicted, for that ſhe, about the hour of 


avinWonly called a Paper-mill, feloniouſly, voluntarily, and 
aiciouſly did ſet fire to, againſt the ſtatute, He. 


in the night, a certain outhouſe of one M. Q. com- 


* E 2 | ö Ir 


C A851 20, 


Setting fire to 
paper in a dry- 
ing-loft belong- 
ing to a a per- 


mill is not ſet- 


ting fire to ax 
out ben ſe, within 
the meaning of 
9. Geo. 1. Co f 
22. 
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Tavros's Ir appeared in evidence, that the priſoner had ſet fire to 

a large quantity of paper, which was drying in a loft an. 
nexed and belonging to the mill, but not to any part of the 
mill itſelf, nor was any part of the mill conſumed. 


Tus Jury found the priſoner guilty; but Mr. Baron 
Legge having expreſſed a doubt, whether a Paper-mill coul 
be conſidered as an Outhouſe, within the meaning of that 
branch of the BLAck AcT upon which the indiftment wa 
founded; the judgment was reſpited, and the followving que- 
ſtions ſubmitted to the conſideration of the Judges. 


Firft, WHETHER 4 mill can be conſidered as an outhou|, 
within the meaning of the 9. Geo. 1. c. 22. which enactz 
« That if any perſon ſhall ſet fire to any houſe, barn, or out 
« houſe ; or to any hovel, cock, mow, or ſtack of corn 

4 ſtraw, hay, or wood, Sc. they ſhall be guilty of felony 
cc without the benefit of clergy.” 


| Secondly, WHETHER ſetting fire to paper in a drying 
loft belonging to a mill can be conſidered as ſetting fire t 


the mill ? 


THe next aſſizes Mr. Juſtice Fefter ſaid, that he ha 
laid the caſe before the Judges; and they were unanimouſly 
opinion, That as the priſoner had not ſet fire to any parti 
the mill, and as no part of the mill was conſumed, th1s 


was not within the ſtatute. 


} SHE was accordingly admitted to bail, and afterwards 
ceived the King's pardon, 


Oatley 
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Oatley's Caſe, Cars 21. 


Oatley and Mary Burn were indicted before Sir as remand 


: | is not ſupported 
I/illiam Moreton, Recorder, preſent Mr. Juſtice Clive, dye 


or robbing William Baldwyn on the King's highway. ae bak | 


; Hi the Old Bailey October Seſſion 1760, Margaret An inditment 


IT appeared that the priſoners met the proſecutor in 


Drury-lane; dragged him through a court into a houſe ; 
and there robbed him, 


(a) See 2. Hawk. 


PER CURIAM. This evidence will not ſupport the ca- © 33. & 79. ſed 
» qucere, for by 3. 


pital part of the charge. The indictment lays the robbery and 4. Will. and 


— . . M C. . the 
to have been committed on the King's highway ; but the 3 of 8 
proof is, that it was committed in a dwell:ng-houſe (a). RN 
generally, 
ing Morris's Caſe. 8 


T the Sittings after Eaſter Term 1761, in the King's hat evidence 
Bench, John Morris was tried before LoRD M ans- 6 8 1 

FIELD of wilful and corrupt perjury, in an anſwer in Chan- 

cery. No evidence was given of the identity of the perſon 

art who ſwore the anſwer, nor was it proved that any perſon 

«rofl at all had ſworn. it; but the name ſubſcribed to the anſwer 


was proved to be the hand-writing of the defendant ; and 
Maſter Bennett proved that the jurat was ſubſcribed by him 
ds ui but he had no recollection of the perſon of the defendant. 


tley E 3 TRE 


| 
| 


. Burr. 1789. 


Sed vide the caſe 
of Thomas 


Brady, Old Bai- - 


ley July Seſſion 
1784. 
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THe defendant's Counſel contended, that this evidence 
was not ſufficient, but that it was neceſſary to prove that 


the defendant was the very ſame perſon who had ſigned the 
anſwer, and that he had actually ſworn the anſwer to be 
true; but his Lordſhip over- ruled the objection, and the 
defendant was convicted, | 


In the Trinity Term following he was brought up for 
judgment; and Lord MANSFIELD, in making his report 
of the evidence, ſtated the objection which had been made 
at the trial to Mr. Juſtice Denniſon, and Mr, Juſtice 1/:lmet 
(Falter abſent), and deſired to have the opinion of the Court 


upon the point. 


Tux CouxT. The name ſubſcribed to the anſwer was 
proved to be the hand-writing of the defendant, and it was 
proved that the jurat was ſubſcribed by the Maſter, as being 
ſworn before him: this is ſufficient proof that the defendant 
1s the ſame perſon, and that he actually ſwore the anſwer 
he ſubſcribed. The order of the Court of Chancery, © that 
« all defendants ſhould /in their anſwers,” was intended to 
facilitate the proof of perjury; and a Jurat atteſted by the 
proper perſon before whom th2 oath ought to be taken, is 
ſuſkicient proof of its being actually ſworn by the perſon 
whoſe name is ſigned; at leaſt fo far as to put it upon him 
to give ſome probable evidence that he was perſonated ; as 
it would otherwiſe be difficult, and perhaps impoſlible to 
convict any one of per) ury committed in an anſwer to a bill 


in Chancery. | 
N William 


ce 
lat 


he 
be 
he 


or 
t 


de 
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William Lee's Caſe. 


T the Old Bailey July Seſſion 1763, William Lee was 
A indicted on the CovEN TRY Ax, 22. and 23. Car. 2. 
c. 1. before Lord Chief Baron Parker, preſent Mr. Juſtice 


Bathurſt, and Mr. Juſtice Milmot, for that he, contriving 
and intending Agnes his wife to maim and dishgure, on 


purpoſe and of malice aforethought, by lying in wait, did 
make an aſſault with a certain razor, and the neck of the 
aid Agnes did cut, Ic. with intent to maim and disfigure. 


Tux facts were, that the priſoner returned home one 
night, after his wife and two children were abed and aſleep, 
and cut his wife's throat with an old razor which he had 
concealed in his ſtocking, making a wound about three 
inches in length, and quite acroſs ; but providentially it 


was not mortal, - 


Tux words of the Act of Parliament are,“ That who- 
« ever ſhall on purpoſe, and of malice aforethought, and 


aby lying in wait, unlawfully cut out, or diſable the 


* tongue, put out an eye, flit the noſe, cut off a noſe or 


CA 23. 


A huſband cut- 
ting his wife's 
throat quite 
acroſs, while 
they were in 
bed, is not Aa 
maiming, or Iy- 
ing in wait, 
within the 22. 
and 23. Car. 2. 
c. 1. 


« lip, or cut off or diſable any limb or member, &c. ſhall 


* ſuffer death without clergy:“ and it was ſubmitted to 
the Court, that the evidence did not prove any offence 
within the ſtatute, 


Taz Count were of the ſame opinion; and the priſoner 
* * | 
was accordingly acquitted. 


E 4 


” 
P ˙ M ²⁵˙ö 7—— ee et ene. Sr... — 


— —_— 


* 
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_ Leigh's Caſe, 


Carr 24. 


—* or Por- AT the Old Bailey February Seſſion 1764, Fobn Leigh 
. pan by was indicted on 24. Geo. 2. c. 45. before Mr. Juſtice 
proclamation, lir 1 
„ 
meaning of the * : 3 

24. Geo. 2. dollars value nine ſhillings, and two guineas, the property 
* of John Lockhart, being in a certain ſhip called the Devon, 


ſhire, lying on the river Thames. 


Tux larceny of all the property laid in the indictment 

Ante, 49, 50» was very clearly proved; but the Act of Parliament takes 
away the benefit of clergy from thoſe only who ſhall © ſted 

« any goods, wares, or merchandize, of the value of forty 

ce ſhillings in any veſſel upon any navigable river.” It was 

ſubmitted to the Court, that the dollars and the twp guineas, 

being money, were not within the deſcription of either good; 

wares, or merchandize ; and as the value of the other ar- 


ticles did not amount to forty ſhillings, the priſoner muſt be 
acquitted of the capital part of the charge, 


THe Court were of this opinion; and the priſoner was 
found guilty of the ſingle felony only (a). 


(a) At Maidſtone Lent Aſſizes money was not within the meaning 
1752, George Grimes was indicted of the AQ, though great part of it 
on this ſtatute, for ſtealing a con- conſiſted of Portugal money, not made 
ſiderable ſum of meney out of a current by pfoclzmation, but com 
ſhip in port; and it was ruled, that monly current. Foſter, 79. 


John 


Va 


ohn 
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Fohn Jones's Caſe. 


T the Old Bailey October Seſſion 1764, Fohn Jones 
was indicted before Mr. Baron Smythe, preſent Lon p 
MANSFIELD, and Mr. Juſtice Bathurſi, for forging an or- 
der for the delivery of goods, to this purport: 
„Six, September 23, 1764. 
« Pleaſe to deliver my work to the Bearer 
« LYDIA BELL, 
cc Fleet. ftreet, London,” 
wich intent to defraud the Wardens and Company of 
Goldſmiths. | 


Ir appeared in evidence, that Mrs. Bell was a filverſinith, 
and had ſent two ſilver tankards, and two filver cups with 


covers, by John Harper, her apprentice, to Goldſmiths 
Hall to be marked : That the form of the order was the 


ſame as is uſually ſent upon ſuch occaſions ; but that in 
ſtrictneſs, and by the rule of the Plate-Office, the ſeveral 


CA 25. 


Forging an or- 
der in the name 
of a filverſmith 
for the redeli- 
very of plate 
from Gold. . 
ſmiths Hall, is 
within the 12. 
Geo.2.c.26. and 
13. Geo. 8 
c. 26. 


ſpecies of work, with the weight of the ſilver, ought to be 


mentioned. It was proved by an accomplice, that the pri- 
ſoner had written the note, and ſigned the name of Lypia 
BELL, Fleet-Rtreet, to it, 


Tun Jury found the priſoner Guilty. He moved however 
in arreſt of judgment; and his caſe was reſerved for the opi- 
nion of the Judges. 


In September Seſſion 1766, he received pardon on con- 
dition of tranſportation. 


John 
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Carr 26. John Morgan's Caſe. 
A Mabometan T the Old Bailey December Seffion 1764, John 
1 8 Ryan, Mary his wife, and Jeremiah his ſon, were 


ly! wha indicted before Mr. Baron Adams, preſent Mr. Juſtice 


offence. Wilmot, for ſtealing ſeveral articles of wearing apparel, a 
quantity of Bengal coins, and five guineas, the property of 
John Morgan, in the dwelling-houſe of the ſaid John Ryan, 


© Keb. 4 Ir appeared that the proſecutor John Morgan was a 


1. Wils. $4. Mahometan. The priſoners were therefore remanded, in 


2. - wag order to take the opinion of the twelye Judges, whether a 
I. SId. o. 
1. Vere, 265. Mahometan could be permitted to ſwear on the Alkorgn, 
1. Hale, 634. . : , 

2. Hale, 2790, in a proſecution for a capital offence, 
283. 
2. Havk. 


ri 25 * In February Seſſion 1765, Mr. Juſtice Gould delivered 
2. Eq. Ca. Ab, it as the unanimous opinion of the Judges, that he might 


397- 
Burr. 111% be ſo ſworn. 


. 


An Alcoran was accordingly produced. The witneſs 
firſt placed his right hand flat upon it, and put the other 
hand to his forehead. He then looked for ſome time upon 
it; and on being aſked what effeCt that ceremony was to 
produce, he anſwered, that he was bound by it to ſpeak the 
truth, : 

THe priſoners were found guilty of ſtealing, but not in 
the dwelling-houſe 


Barne) 
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Barney Carroll's Caſe. 


'T the Old Biltey i in July Seffion 176 5, Barney Carrall 

was indicted before Lord Chief Baron Parker, on 
the 22. and 23. Car. 2. c. 1. ſ. 7. for that © he did on 
« purpoſe, and of malice forethought, and by lying in wait, 
« feloniouſly and unlawfully make an aſſault upon Cranley 
« Thomas Kirby, Eſq. with intention to maim and disfigure 
«him; and with a certain knife did on purpoſe, and of his 


ce malice forethought, and by lying in wait, unlawfully and 
« felonioully „it the noſe of the ſaid Cranley Thomas Kirby, 
« with intention in ſo doing, to maim and disfigure him. 
« AND THAT Milliam King, at the time of the commit- 
„(ing of the faid felony, was preſent, counſelling, aiding, 
«and abetting the ſaid Barney Carroll to commit the 
6 felony aforeſaid,” 


Tax proſecutor had apprehended a young pickpocket, 
near Somerſet-houſe in the Strand; and upon threatening 
to take him before a Magiſtrate, the priſoner Carroll, who 
ls appeared to have been lurking under the fide of the New 
er Church, immediately came up, and followed the proſecutor 
while he was conducting the boy towards Temple-bar, 


truck the proſecutor a violent blow acroſs the noſe and 
yes with a razor-bladed knife, ſaying, * Damn you, fir, let 


the boy go;“ and it was proved by an accomplice that 


in 
four of them had that evening gone out to pick pockets, 


under 


ne) 


walking ſometimes before, and ſometimes behind them, 
ntil they came to the top of Arundel-ſtreet, when he 


59 
Casz 27. 


What kind of 
cut ſhall be con- 
ſidered a maim, 
within the Co- 
ventry Act. 


See the Indi ct- 
ment at large 


Crown Cir. Af. 


ſiſtant, 219. 
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Caxxotst.* Under an agreement to ſtrike or ſtab, or cut the noſe and 
* eyes of any perſon who moleſted them. The wound bled 
profuſely ; and upon examination it appeared that the two 
great blood-veſſels on · Mr. Kirby's forehead were divided; 
that there was a large tranſverſe wound acroſs the noſe, ſo 
wide open that the bone was viſible. It began from the 
right, and went acroſs the eye-lid, and acroſs the noſe. 
The two muſcles of the noſe were cut through. It proceed- 
ed to the left eye-lid, and terminated at the temple, A 
nerve was Cut. 


IT alſo appeared in evidence, that in many old authors 
who have written on Surgery, ſuch wounds are called fit, 
but that /iz is a word not made uſe of now. The word ſlit 
is underſtood as ſynonimous to the word cut; but the ide: 
which was formerly conveyed by the word fit, is nov 

og rm expreſſed in ſpeaking technically by the word divided. 

THe Jury found the priſoners guilty; but it was que 
tioned, Whether ſuch a cut was a fitting within the letter d 
the Act, the wound not having perforated to the noftril 
It was accordingly referred to the conſideration of tit 
Judges; and they were of opinion, That the offence deſcribe 
in the indictment was properly proved, and the convicual 
legal. 


Bor the priſoners were executed. 
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Elizabeth Dunn's Caſe. ' 


Cask 28, 


A* the Old Bailey September Seſſion 1765, Elizabeth erer alan 


Dunn was indicted before James Eyre, Eſq. Recorder, committed by 


, i making a mark, 
for forging a promiſſory note for the payment of money, in the name of 


in the words and figures following. W 
July 27, 1765. 
« I Promiſe to pay to Mr. Edward Hooper, or order, the 
« ſum of three (omitting the word pounds ) thirteen ſhillings 
« and ſixpence, ſeven days after date, value received. 
« Witneſs John WWhettall.” « Mary Wallace her mark.” 
with intention to defraud the ſaid Edward Hooper. 


T4 N. B. It was alſo laid with intention to defraud the 
perſon intitled to receive the money due to Jahn Wallace, 
ee ſeaman on board his Majeſty's ſhip L'Epreuve. 

Ir appeared upon the evidence, that Mr. Hooper was a 
Prize-Agent, and that the priſoner applied to him with the 
probate of a will; in conſequence of which he made ſearch, 
and found there were wages due to John Wallace; but he 
refuſed to pay her until ſhe produced a certificate of her 
identity. She however pleaded poverty, and prevailed on 

f 


him to lend her five ſhillings. She after wards produced 
the certificate z but as the money could not be immediately 
got, ſhe begged he would let her have a little more. In 
conſequence of her importunity, he advanced three 
guineas and a half, He then wrote the body of the note, 


and called his lad, who ſaw her make her mark. She then 


laid her name was Mary Wallace, and Hooper then wrote 
Mary 


6 


Dunn's Cas. 


Casr 29. 


Forging an 
office-copy of the 
Accountant- 
General's certi- 


ficate, is within 


the penalty of 


12. GEO, 1.C. 32» 


CASES IN CROWN LAW. 
Mary Wallace ber mark, and his lad witneſſed it. It was 


clearly proved that her name was Elizabeth Dunn, and not 
Mary Wallace. | 


Tux Jury found her guilty ; but her caſe was reſerve 
for the opinion of , the Judges, and ſhe was ordered for 
execution in the December Seſſion following. 


James Gibſon's Caſe. 


| AT the Old Bailey in January - Seſſion 1766, James 
Gibſon was indicted on 12. Geo. 1. c. 32. before 
Lord Chief Baron Parker, Mr. Juſtice Gould, and 


Mr. Juſtice Yates, for forging a certain inſtrument, in 
writing, purporting to be an office-copy of the Accountant- 
General's certificate of paying into the Bank the ſum 
of 4371. 138. 7d. being the ballance of the accounts of 
Ar. William Hunt, the Receiver of an eſtate in queſtion, 
in a cauſe depending in the Court of Chancery, wherein 


Robert Lee and Chriftopher D*Oyley, Eſq. executors of 
Sir George Browne, Bart. are plaintiffs, and Robert Pringle 
and others defendants : AND for publiſhing ſuch office-copy, 


knowing the ſame to be forged, with intent to defraud the 


ſaid William Hunt of the ſaid ſum of 43) l. 13s. 7 d. 
againſt the ſtatute. 


Tut 


— 


CASES IN CROWN LAW. 


Tux inſtrument in queſtion was in the following form. med 
| CASE. 


“ 20th of Feb. 1764. 
« Between Robert Lee, Eſq. and Chriſtopher D' Oyley, 


« Eſq. executors of Sir George Browne, Baronet, plaintiffs, 
« anD Robert Pringle, Eſq. and others, defendants. 


« By original and ſupplemental bills, and bills of reviver. 


&« po hereby certify, that purſuant to an order dated the 
« thirteenth of February inſtant, Mr. William Hunt the 
« Receiver hath paid into the Bank of England, the ſum of 
« four hundred and thirty- ſeven pounds thirteen ſhillings and 
« ſeyerrpence, which is placed to my account as Accountant- 
General, and to the credit of the cauſe of Browne againſt 
« Pringle, in Maſter Bennett's office ; as appears by the 
« receipt of Mr. B. Sabbarton, one of the, Caſhiers of the 

„Bank, dated the ſixteenth inſtant, hereto annexed. 

| n ANGUISH, 
6 Aecountant-General.” 
« LONDON, the 16th of Feb. 1764. 

« Received of Mr. William Hunt the Receiver, the ſum 


© of 437 J. 13. 7 d. purſuant to an order dated 13 February 


« inſtant, made in the cauſe of Lee again! Pringle, which 
money is placed to the account of Thomas Anguifh, Eſq. as 
« Accountant-General of the Court of Chancery, and to the 
© credit of the cauſe of Browne againſt Pringle, in Maſter 
“ Bennett's office, in the books kept at the Bank for the 
* ſuitors of the ſaid Court of Chancery. 

« For the Govenor and Co. of the Bank of England, 
* 4371-135. 7d. entered” | . B. Sabbarton.” 

« T, Gradwell, examined.“ Tur 
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CASES IN CROWN LAW. 
Tux Jury found the priſoner guilty of the facts laid in 


the indictment ; but it was objected by his Counſel, that it 


was not an offence within the 12. Geo. 1. c. 32. upon 
which ſtatute the indictment was founded, There was accord. 
ingly a ſpecial verdi& framed for the opinion of the Judges, 
Tux priſoner was executed on Wedneſday 23d March, 


The Coal-Haavert Caſe. 


AT the Old Bailey in July Seſſion 1768, John Grange 
and fix other Coal-heavers were tried before Mr. 
Juſtice Gould, preſent Lord Chief Baron Parker, and Mr, 
Juſtice Aton, upon the BLack Act, 9. Geo. 1. c. 22. for 
maliciouſly ſhooting at one John Green. * 


Tux evidence diſcloſed a ſcene of warfare quite uner- 
ampled but in times of general commotion. An Act d 
Parliament had then lately paſſed for regulating the wages 
of the Coal-heavers, and Mr. Green was appointed deputſj. 
agent for carrying it into execution. By an avaricious 


oppoſition however, made by a Juſtice of the Peace in the 


neighbourhood of Shadwell, Mr. Green became obnoxious 


to the Coal-heavers, and they attacked his houſe in Gravel. 


lane with every ſpecies of offenſive weapon they could 
collect, Four of the priſoners were proved to have fired 
at Mr. Green through the windows of his houſe z and the 
marks of a great number of balls were afterwards found 


different parts of the room. The other three priſonen 
wel 


dh 


CASES IN CROWN LAW. 


wete proved to have been preſent when the others fired, 
but they were not ſeen to uſe any fire-arms themſelves. 


Tax Jury found all the ſeven priſoners guilty : but 4 
queſtion was reſerved for the opinion of the Judges, Whether 
thoſe who. were only preſent aiding and abetting, were 
"MW involved in the ſame guilt with thoſe who had actually fired, 
the ſtatute upon which the indictment was framed being 
filent as to aiders and abettors ? - 


Tux Judges determined, That this offence was a new= 
ereated felony ; and therefore, that it mult neceſſarily poſſeſs 
all the incidents which appertain to felony, by the rules and 
principles of the common law. The ſtatute does not 


merely take away the privilege of clergy from an offence 
which was before known, but it ordains that thoſe who are 


without benefit of clergy ; and therefore, by a neceſſary 
implication, makes all the procurers and abettors of it, 
principals or acceſſaries, upon the ſame circumſtances 
which will make them ſuch in a felony by the common 
law; and it hath been long ſettled, that all thoſe who arg 
preſent aiding and abetting when a felony is committed, 
are principals in the ſecond degree. 


&+ 


Tueſday 26th July 2768, near the Sun-Tavern Fields, 
dhadwell, 
F 


Tux ſeven priſoners were accordingly executed, on 
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19. Hen. 6. 47. : - 


Staun. 44 

3. Inſt. 45. 

1. Hale, 613. 
2. Hawk. 444. 
Foſter, 354 


guilty of the thing prohibited by it, ſhall be adjudged felons 
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CASES IN CROWN LAW. 


The King againſt Dick. 


*- HE priſoner was convicted at Newcaſtle upon Tyne 

in the year 1770, of knowing]y uttering a forged and 
counterfeited writing obligatory, commonly called a Scotch 
bank-note (a), with intention to defraud Jobn Ormſton and 


Joſeph Lamb. The note was in the following form: 


« Fryg POUNDS. Bond AcCcoRD. 
« No 257, * 


« Aberdeen, 1 May 1767. 
« TRE Banking Company in Aberdeen are hereby obliged 


STERLING, 


« to pay to James Brand, or bearer, on demand, at their 


« Office HERE, Five Pounds Sterling, by order of the Direc- 


te tors. wy 
© R. SUNDERLAND, 


« W, Brebner, 6 Caſhier.” 


— 95 
« ]. Burnett, I Dich:. 
Ir appeared in evidence, that the Company was an aflo- 
ciation of moſt of the gentlemen of that county; and that 
they iſſue notes under the ſignature of a Caſhier and two 
Directors, in che form above-mentioned, 


IT was ſubmitted to THE TWELVE Jovc xs, Whether thi 


note is within the meaning of the ſtatute of 2. Geo. 2. c. 25 


and if ſo, Whether the uttering it in England is felony ? 


THe Judges were divided in their opinions upon both 
thels queſtions; the 2. Geo. 2. c. 25. negatively exclud- 
| ing 


CASES IN CROWN LAW. 


drawn. The priſoner laid in gaol for ſome time, and at 
length received the King's pardon: 


e 


The King againſt Donnavan. 


I Serjeants Inn Hall, on the firſt day of Eaſter Term 
1770, Mr. Juſtice Gould ſubmitted the following caſe 
to the conſideration of the Judges (a). | 


Ar the 1 Lent Aſſizes for Lancaſter, James Donnavan 
was tried, and found guilty of the crime of Arſon.— The 
firſt count in the inditment charged him with maliciouſly 
ſetting on fire, about the hour of eleven at night, 4 a houſe 
« of the Mayor, Bailiffs, and Burgeſſes of the town of Li- 
ver pool, called the Common Gaol.” — The ſecond count de- 
ſcribed it to be © a houſe of the Mayor and Bailiffs, by name 
« called the Common Gaol.” — The third count deſcribed 
it to be © the houſe of Hannah Kerby. A fourth count de- 
ſcribed it to be“ the houſe of Richard Rigby.” But it 


If 


70 
mon Gaol.” 


THe priſonet was confined for debt, and on the 28th Jan. 
1770, he voluntarily ſet fire to his box, which was a little 
apartment in the priſon ; and the whole gaol would una- 
voidably have been burned down if timely aſſiſtance had not 


extinguiſhed, the flames. The gaol belonged to the Corpo- 
F 2 ration 


X 
1 * 


was not added in either of the laſt counts, « called a Com- 
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Casz 43, 


A priſon is a 
houſe within the 
meaning of g. 
Geo. 1. c. 22. 


(a) They were 
all preſent ex- 
cept Mr, Baron 


Adams, 


bs 


DoxxAvan's 
Cat. 


- confinement both for their criminals and debtors. Richar 


| him to live in, and wherein he permitted his mother - in- la 
wall ſeparates the priſon from his houſe ; and the.entranc 


the wall, which door is locked every night. Nobody inks 
bits in the priſon itſelf but the priſoners. If any Priſoner | 


© ſtraw, hay, or wood, &c, they ſhall ſuffer death witho 
tc benefit of clergy.” And the queſtion is, Whether thi 
Pxiso is to be conſidered as a Hovss within the mean 
of the legillature ? | 


| ling-houſe being to be conſidered as part of the priſon, a 
the priſon as the houſe of the Corporation. 


| CASES IN CROWN LAW. 
ration of Liverpool; and was always uſed as the place d 


Rigby, one of the Serjeants of the town, was the keeper u 
this gaol; and there is a dwelling-houſe adjoining to it for 


Hannah Kerby, to dwell, who kept it as a public-houſe. k 
into the priſon is from the dwelling-houſe by a door througi 
able to pay for a bed, Mrs. Kerby ſupplies it, either in the 


gaol or in the houſe; and the rate of payment is the fan 
whether it is 1 in the one place or the other. | 


Tux ſtatute of . * 1. c. 22. jos That if 0 


a perſon or perſons ſhall ſet fire to any houſe, barn, or out 
© houſe, or to any hovel, cock, mow, or ſtack of cc 


Tux Judges concurred with Mr. Juſtice Gould, that th 
caſe was fully within the meaning of the AQ; the dy 


| CASES IN CROWN LAW, 


| 81 1 9 05 Cox's Caſe 


OH cox was * and convicted, at the Old 
Bailey, upon an indictment of perjury at common 
law, for that he, intending to hold one Jonathan Chubb to 


bail, on 23d May 1770, falfly; maliciouſſy, wickedly, and 
ILorruptly, ſwore that the ſaid Jonathan Chubb was juſtly and 


truly indebted to him in the ſym of 13001. and upwards, 


for a moiety or half part of a ſhip called T he Hibernia, 
and her tackle, apparel, furniture, Sc. | 


udgment, that the indictment was bad, in not having ſtated 
that the offence had been committed wilfully ; and the caſe 
s reſerved oe the W of * Judges. 


Ter N Id. C. J. De Grey abſent, were unani- 
nouſly of opinion, That in an indictment for perjury on the 
s. Eliz. c. 9. the word wilfully is eſſential, and muſt be in- 


terial deſcription of the offence 3 but that it is not nece 
Win the preſent caſe: for the indictment being at common 
law, and not on the ſtatute, the words fa, iy, maliciouſly, 
ickedly and corruptly, imply that the offence was commit- 
ed w:/fully. And the following authorities were cited. 
Hell. 12, Cro. Elix. 147. 201. 2. Hale, 169. 172. x84. 


320. 


* 


ir was objected by the priſoner” s Counſel, in arreſt of 


187. Shower 190. 3: Infl. bY: 2. Haul. 6th edit. * 


j 


* 
„ * 
? 
5 
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W 
ful*” is not ne- 
ceſſary in an in- 
dictment of pero 
jury at com- 
mon law. 


14. Mans fieid, 
L. C. B. Smythes 


J. Gould, 
J. Willes, 
i g | | z J. Blackſtone, 
ſerted ; becauſe the term c wilful,”* in the ſtatute, is a 7 J. — 
4 


2 
9 
: 
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The 9. Geo 5 


C. 22. Was de- 
figned to extend 


the offences de- 


ſcribed in 22. 
and 23. Car. 2. 
c. 7. and there- 
fore horſes, 
mares, and colts, 
are included in 


the word cattle. 


e cattle, he ſhall ſuffer death without benefit of clergy.” 
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John Paty's Caſe, 


T Abingdon Summer Aſſines 1770, Jobn Paty wa 
tried and convicted on the . Geo. 1, c. 22. before 
Mr. Juſtice Bl/ack/tone, for maliciouſly ſhooting at and kil, 


ling one mare, of a mixed red and white colour, and om 
brown tone colt, the property of Matthew Batten. 


Taz words of the ſtatute are, That if any perſon hal 
« unlawfully and maliciouſly kill, maim, or wound any 


Ir was moved in arreſt of judgment, that the indictmen 
ought to have averred, that the mare and colt were catth 
within the meaning of the Act, for that the word cattledi 
not neceſſarily include horſes, mares, and colts, To ſuppon 
theſe objections it was argued, That the 3. and 4. Edw. 6, 
c. 19. 5. and 6. Edw. 6, c. 14. and 31. Geo. 2. c. 40 
for regulating the ſale of cattle, haye thought it neceſlay 
to mention by name the ſeveral ſpecies of beaſts ti 
which the praviſions of theſe Acts ſhould extend: That 


the 12. Car. 2. c. 4. diſtinguiſhes between the ſubſic 4 
to be paid on great cattle imported, viz. 50s. and tha ! 
which is to be paid on horſes and mares, viz. 101, Tha 7 
22. Car. 2. C. 13. diſtinguiſhes between the encourage x; 
ments given for breeding cattle of all forts, and for breed 5 
ing horſes : That when 14. Geo. 2. c. 6, made it felon © 
without clergy to ſteal ſheep or other cattle, it was found ne " 
ceſſary to ſpecify, by 15. Geo. 2. c. 34. whatcattle werei A 
tended by the AQ, among which neither horſes, march, off f. 


colts are included, 


(0: 
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On the firſt day of Michaelmas Term 1770, this caſe 
was ſubmitted to the Judges at Serjeants Inn; and they un- 
animouſly agreed, That as the ſtatute of 22. and 23. Car. 2. 
c. 7. had made the offence of killing horſes by night a ſingle 
felony, this ſtatute of 9. Geo. 1. c. 22. was to be con- 
ſidered as an extenſion of that Act; and ſome precedents 


of capital convictions were cited upon this branch of the 


ſtatute, but none of executions. 

IT was agreed that judgment of death ſhould be given 
prieved for tranſportation ; and afterwards, upon ſtrong ap- 
plication from the country, received a free pardon (a). 


(a) See the caſe of Robert Mott, O. B. arreſt of judgment was over-ruled by 
Sept. Seff.1783, convicted for wound. Mr. Baron Hatbam upon the autho- 
ing a gelding, where an objection in rity of this caſe, 


Richard Mortis's Caſe. 


ABIL L of indictment had been found at Hicks's Hall, 
by the Grand Jury for the County of Middleſex, againſt 
Richard Mortis, for maliciouſly ſhooting at one Thomas 
Parkinſon, in the County of Hertford. The priſoner was ar- 
raigned upon this indictment at the Old Bailey January 
Seflion 1 771 ; but Lord Chief Baron Parker, and Mr. Juſtice 
Gould,who were then in the Commiſſion of General Gaol De- 
livery of Newgate,doubted, whether the words of The BLack 
AcT authoriſed a private proſecutor to proſecute for this of- 


fence in any county at his option; or whether a ſpecial com- 


F 4 miſſion 
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PaTyY's CA. 


againſt the priſoner at the next aſſizes; but he was then re- 


ca 35. 


A private pro- 
ſecutor on 9. 
Geo. 1. c. 22. 
has an option to 
prefer his in- 
dictment in ſuch 
county as he 
thinks moſt fa- 
vourable to the 
ends of juſtice, 


Mog ers'y 


CASES IN CROWN LA. 
miſlion ought not to be granted by the King for this purpoſe, 
Upon this doubt the priſoner was remanded, and the que. 


ſtion ſubmitted to the conſideration of the Judges at Serjeants 
Inn Hall on the firſt day of the then next enſuing Hilary 


Term; and it was generally agreed, that the words of 
9. Geo. 1. c. 22, ſ. 14. extend to give a proſecutor the op. 
tion of preferring his indictment in ſuch county in England 

- as may appear to him to be moſt conducive to the end 
of juſtice ; but that he cannot exerciſe this right for the 
purpoſes of injuſtice and oppreſſion : for the words are, 

« And for the better and more impartial trial of any indi. 
«© ment or information which ſhall be found, commenced, 
& or proſecuted for any of the offences committed againſt 
« this Act; BE IT ENACTED, That every offence that ſhal 
« be done or committed contrary to this Act, ſhall and may 
te be enquired of, examined, tried, and determined in any 

& county within that part of Great Britain called England 
'& jn ſuch manner and form as if the fact had been therein 

committed. 


Tux priſoner was accordingly tried and convicted at the 

Old Bailey, before Mr. Juſtice AÞbur/t in the February 

Seſſion following, and was afterwards executed purſuant to 
his ſentence, | 
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Maximilian Miller's Caſe. 


AXIMILIAN MILLER was convicted of grand 
larceny in January Seſſion 1771, and received judg- 
nent of tranſportation to America for the term of ſeven 
years. On the 22d April following he obtained the 810K 
MANUAL, fignifying to the Recorder and Sheriffs of Lon- 
lon his Majeſty's intention to pardon the ſaid crime; © upon 
© condition of his giving ſecurity, to the ſatisfaction of the 
Recorder, to leave the kingdom within the ſpace of four- 
teen days from the date thereof, and not to return again for 
the ſpace of ſeven years: AND ORDERING, © That the 


(ſaid Maximilian Miller be, upon his giving ſuch ſecurity 
las aforeſaid, immediately diſcharged out of cuſtody; and 
that he be inſerted for his crime above-mentioned in the 
firſt and next general pardon that ſhall come out for the 
poor convicts in Newgate.” On the 23d April this S 10 
MANUAL was delivered to the Recorder, and the ſame day 
o ſureties entered into a recognizance of 100l. each, to 


' gate, did, within the ſpace of fourteen days from 22d April, 
' tranſport himſelf out of the kingdom of Great Britain, 
'&c. and did not return, nor was found at large in the 
kingdom of Great Britain within the term of ſeven years 


he Recorder made his warrant to the Keeper of Newgate, 
by virtue whereof the priſoner was diſcharged out of cuſtody. 
n the 26th November following he was apprehended in 
Ficcadilly, and indicted for a capital offence at the enſuing 
| December 


e void, if Maximilian Miller, then a priſoner in New- 
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The King's 

ſign manual 
may be given in 
evidence on an 
indictment for 
returning from 
tranſportation z 
and if the con- 
dition of it has 
been literally 
complied with, 
the priſoner ſhall 
be remitted to his 


' former ſentence, 


next enſuing.“ Upon this recognizance being completed, 
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December Seffion at the Old Bailey, for being found x 
large in Great Britain, without any lawful cauſe, before thy 
expiration of his term. The record of his conviction v 
produced, his perſon was identified, his being at large wi 
proved, and he offered to give in evidence the Siam My, 
NUAL, with its attendant circumſtances, as above ſtated, 
his defence; but the Court thought they were not admi 
ſible. Upon which the Jury were directed to find the pri 


ſoner Guilty, ſubject to the opinion of the twelve Judge 


upon the following queſtions : 


Firſt, WHETHER the S1GN ManuAL ought to han 
been received in evidence ? 


Secondly, WHETHER, if it had been received, the priſo 8 
could have availed himſelf of it, as he had not ſubſtantia 
performed the condition of his intended pardon ? 


No ſolemn adjudication has ever been publicly comm 
nicated upon this caſe ; but it is reported (a), that all ti 
Judges, except L. * J. De Grey, met at Lord Mansfell 


chambers on the firſt day of Hilary Term 1772, and th 
they were unanimouſly of the following opinion: 


Firſt, Tur the Si6xn ManuAL ought to have bet 
received in evidence; for although it was only ſignifica 
of the King's intention to pardon, and therefore might 
revoked, yet as it was an authority for the Judge to adm 
the priſoner to bail, it was evidence of a lawful cauſe is 
his appearing at large, 


Second 
[ 


CASES IN CROWN LAW. 


worded, by the miſtake of the officer; for it ſhould have been, 
% upon condition of the ſaid Maximilian Miller tranſporting 
« himſelf, &c. and of his giving ſecurity to the ſatisfaction of 
« the Recorder; and not merely upon condition of his giving 


grace on account of this apparent fraud ; but as he had not 


in fact revoked it, and as the priſoner had literally com- 
plied with the condition, he ought not to have been con- 


yicted upon this indictment, 


Tux priſoner was referred to his original ſentence of 


which his pardon was to be granted, 


ſecurity, &c. (a) That the King might revoke his intended 


tranſportation, as not having performed the condition upon 


(a) In the caſe of HeoFham v. the 
Faſt India Company, Hil. Term, 27. 
Geo. 3. it was ſaid by the Court, 
That no preciſe technical words are 
required in a deed to make a ſtipula- 
tion a condition precedent or ſubſe - 


quent ; neither does it depend upon 
its being prior or pofterior in the deed ; 
but that it muſt depend on the na- 
ture of the contract, and the acts to 
be performed by the parties. 
1. Term Rep. B. R. 645 · 


— 


The King againſt Varley. 


JJ) 1L LIAM YVARLEY was found guilty at the 
Lent Aſſizes for York, for forging and counterfeiting 


a forged and falſe coin to the fimuitude of half-a-guinea, 


IT appeared in evidence, That he had counterfeited the 
impreſſion of half-a-guinea on a piece of gold which was 
previouſly hammered, and was not round, nor would paſs in 
the condition it then was, This, with many others, he de- 


| livered 


75 


Secondly, THAT the STN MANUAL was improperly Mrrrze's 


CASE. 


Casr- 37. 


Forging the im - 
preſſion of the 
current coin on 
a piece of metal 
ſo irregular that 
it will not paſs, 
is not high trea- 
ſon; for the 
crime is in- 
complete. 


76 


Vanizy's 
Casr. 


Cas 38. 


* As follows" 
us a ſufficient 
averment of the 
tenor of an in- 
ſtrument; and 
in forgery aver- 
ring a general 
intent to de- 
fraud is ſuffici- 
ent, without ſet- 
ting out the par- 
ticular mode, 
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| livered to one James Green, who carried thein away, and 


what became wy them afterwards could ny _—_ 


do! 


Mx. Jusricx GovLD, who tried the ROY doubt 
whether this was high treaſon, reſpited the judgment, an 
laid the caſe before all the Judges; who-[abſents Baron 
Adams) were unanimouſly of opinion, Thatthe crime wy 
incomplete, and that the priſoner ſhould be-recommendel 
to his Majeſty for a pardon. 


CC. 
. 
— 


Robert Powel's Caſe. 
ROBERT. POWEL had perſonated one ** 
Barrow in the ſale of Eaſt India Stock to a Mr. Foſeb 


Sykes, and had ſigned the uſual receipt upon the traneſe 
with the name T. BARRoWw-. Powel was convicted of thi 


forgery at the Old Bailcy in May Seffion 1771, before Mr, 


Juſtice Aon. The indictment ſimply charged, That he 
on ſuch a day, © feloniouſly did falſely make, forge, and 
c counterfeit, &c. a certain receipt for money, as follow 
« that is to ſay;“ and then ſet out a fac fimile of the te- 
ceipt. There was alſo in the ſame form, the uſual counts 
for uttering the receipt, knowing it to be forged and 
charging the offence to have been committed with an in- 
tention to defraud, 1ſt. Foſeph Sykes, 2dly. Taylor Barrow, 
and, 3dly. The Eaſt India Company. 


UPon the laſt day of the Seſſion, the priſoner” s Coun 
moved in arreſt of Judgment before re James Eyre, Eſq; Re- 


corder, 


Fih 
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Ny, Tnar it does not appear * the face of the i in- Powzr's 

netment, that the tenor of the receipt is ſet out; for he 

vords, © as follows, that is to ſay,” do not import the tenor, 

or ſufficiently ſhew that the receipt is ſet out in x the wrt, 
gures, and letters of i it. fi 


Secondly, Tat edit of a fraud or injury being com- | 
mitted by means of che receipt depends upon the manner in 


which it was to operate; and therefore the mode of its ope- 
ration being a material fact, e@ght to have been diſtinctiy 
averred in the inflamengs For inſtance, unleſs Mr. Bar- 
719 had poſſeſſed the Rgelg the priſoner could not have 
og it, and his receipt upbn-the' transfer would have been 
in and inoperatiye, The indictment therefore ſhould 
have alledged, That 2. Taylor Io Barrow was a proprietor of ſo 


much ſtock z that it Had, be n ſold at ſuch a price, and 
ansferred to ſuch 45 x on 4 but above all, it ought to have 
averred, that the rec *. | * ed to be the receipt, or (was 
intended to paſs as the) eipt of Taylor Barrow ; for the 

urt cannot collec anFeÞthele facts from the indifiment oo (=: 
in its preſent form! "The inſtrument i is ſet forth under te 
ſenature of T. BAA Uh; andd it cannot be collected, hog. 
or intended to be the receſpt of Taylir Barrow more than 

of Thomas Barrow, or of WP other Barrow whoſe chriſtian 

name ie with a T. 


n 
7435 i; N e 
g 


To i : ye r 24 poſſibility of advantage Ben 
theſe objections, the judument was reſpitedp and the caſe 


ſubmitted to the egg e the Judges on the firſt day 
of the enſuing Michaelmas Term, at Lord MaxsFIELD's 
Chambers, All the Judges, Except L. C. J. De Grey, were 
| * pre- 


. ſecond objection, ſome of the Judges doubted ; but a greg 


Cat 39. 


Indictment for 


forging 2 paper 
writing, pur- 


porting to be a 
will, is good. 


© Preſent; and upon the firf objection they were unanitnioy 


the Judges, except Blackfloney at Serjeants Inn Helly | 
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That a certain receipt for money as follows, that int 
«© ay,” is altogether as certain as if it had been ſaid, ( in ij 
* words and figures following, that is to ſay.” As to th 


majority were of opinion, That in an indictment for forger 
it is ſufficient to aver a general intention to defraud a cer 
-tain perſon, which intention may be made out by the fad 
in evidence at the trial. 12 
3 2.366 © * 7 d nat 
THis caſe was afterwards more ſolemnly argued before il 


they adhered to their former determination. 


p 

Birch and Martin's Caſe. i 

= 

EDR BIRCH and 1 Martin wen |! 
convicted at the Old Bailey in September Seſſion 17718 b 

for forging © a certain paper writing, purporting to be f 
cc Jaſt will and teſtament of Sir Andrew ne deb 
« ceaſed.” d 
* i b 

IT was moved in arreſt of judgment, that the indictmeii * 
ſhould have charged the priſoners with forging “ the ll © 
will and teſtament,” &c. and not “ a paper writing pu - 
- © porting to be the laſt will,” 
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* Michaelmas Term 1771, the queſtion was argued denen 
ARTIN'S 


fore all the Judges at Serjeants Inn Hall; and they una- Cas. | 
imouſly agreed, That the indiciment was TR right, | | 


d over-ruled the exception. © | 


Tux priſoners were executed at Tyburn on Thurſday 
1 anuar ) 2, 1772. 


"WY — * * * 
———— | x . - 
7 
1 


Shaw” 5 Caſe. | Casr 40. 


\ T the Old Bailey. in "September Seffion 1771, Samuel, A prifoner ac- 
quitted on a 


Shaw was tried before IAuks EYRE, Eſq; Recorder, charge of felony 9 
committed as a 


| the ſtatutes 5 Geo. 3. C. 25. 4 A 17. and 7. Geo. 3. forter *. 
50. which ena@, „That if any deputy, clerk, agent, oy of * 


carrier, poſt- or rider; „ or convicted on 
letter- carrier, poſt- boy, or rider; or any other officer or 9 


perſon whatſoever employed in receiving, ſtamping, ſort- charging him 
| y as 4 


ing, charging, carrying, conveying, or delivering letters or or agar er 
packets, or in any other buſineſs relating to the Poſt- Office, 7 — | 
ſhall ſecrete, embezzle, or deftroy any letter, or packet, or 

bag of letters, which he ſhall be intruſted with, or which 

ſhall have come to his poſſeſſion, containing any bank note, 

bank poſt bill, bill of exchange, exchequer bill, South 

Sea or Eaſt India bond, c. Cc. or ſhall ſteal, or take 

the ſame out of any letter or packet that ſhall come 

to his poſſeſſion, he ſhall ſuffer death S the benefit 

of clergy.” 


Taz indictment conſiſted of four counts,— 


Tas fr/t and third counts charged him as © 4 Clerk em- 
ploged in 80RTING and CHARGING letters in the Poſt- 
| « Office,” 
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Suaw's Care. & Office,” viz. iſt. With haying ſecreted, embenzledi 
deſtroyed a certain letter containing a bank note of 


0 pounds: 2dly, With having ſtolen * bank note out N 
the letter. 


Tan ſecond and fourth counts reſpectively charged hin 
with the ſame offences, © as being a perſon employed in th 
cc * relating to the General Pe- Office. 


TRE fact of ** the letter and ſtealing the bai 

| note was very clearly proved; but as it appeared that þ 

! was not employed in ſorting and charging letters, but i 

| forting them only; the Jury, by the direction of the C 
_ found him guiliy on the ſecond and fourth counts ; and as 

| nne | 22710 


Dron this finding it was moved in cd of 8 

That as the Jury had acquitted him on the counts wi 
charged him as a ſorter and charger, and he had not bee 
proved to be a perſon employed by the Poſt- Office,in 
other buſineſs than that of @ ſorter, his conviction could n 
be ſupported on the ſecond and fourth counts of the indid 


ment. 


Donixe the courſe of Michaelmas Term 1771, thi 
caſe was adjourned to Serjeants Inn Hall, and argued | 
fore eleven of the Judges (abſent Blachſtone); and they ui 
animouſly agreed, That the judgment muſt be arreſted 
che eauſes above alledged: but they were inclined to thi 
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he Jury might have couvided the: priſoner on the firft and 
bird counts, by a ſpecial finding that he was a ſorter only. 


THE orifoner died in e e in the month of io 
1772. 


Sloper' $- Cale, | 


AT the Old Bailey in Januaty Seffion 1772, ſep 
Sloper was indicted on the ſtatutes of 5. Geo. 3 
25. ſ. 17. and 7. Geb. 3. Cz 50. before Mr, Juſtice 
Blackſtane, | for that he being a perſon employed in the 
uſine(s relatifig to the Poſt-Office, To wir, in ſtamping 
f letters, felonioufly did ſecrete! a letter (deſcribing it) 
ontaining a bank-note of 'ten | pounds. 


THERE were three other counts,” which deſcribed him, 
mer, as an officer employed in the buſineſs of the 
oft-Office : SECONDLY, as a perſon employed in facing 
etters: THIRDLY, as a perſon employed in facing letters 
nd packets. And there was A FIFTH COUNT, which 
harged him with having ſtolen the letter out of the Poſt- 
bee, without averring that it contained the bank- note. 


Ir MOADY in evidence that he was em ako by the 
Poſt-Office in the ſeveral capacities of an eſtabliſhed 
porter, ſtamper, facer, and letter-carrier z and that he was 
pprehended in the very act of ſecreting a letter (a), while 
e was acting as a Aamper. This detection induced a 
urther enquiry, and upon breaking open a drawer, of which 
G 


* 


raw Cart, 


Ct 41. 


9. If a ſervant 
who embezzles 
letters for the 
Purpoſe of de- 
frauding the 
Poſt- Office of 
the poſtage is 
within 5. Geo. 3. 
C. 2 bb l. 17. 


of ſecreting this 
letter, conhtain= 
ing two bhalf- 


| $utneas ; but 


this was alfo re- 
ferred to t 
15 

kutt's Caſe, 


he poſt, 


JrLoPER'S 
CA. 


a) See the 

words of the 

{tatutes ante, 
Caſe 40. 
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he had a key as letter-carrier, no leſs than 124 paid letten 
were found in his cuſtody, the poſtage of which had berg 
received by him from the different receiving-houſes, 2 
the time he brought away the bags, From this parcel th 
letter mentioned in the indictment was ſelected. It wy 
proved that 8d. had been paid for the poſtage of it at th 
receiving-houſe ; that the receiver had put it into the pail 
bag with the reſt of the paid letters; that he ſealed the bagy 
and delivered it to the priſoner's deputy, who carried th 


bag with the ſeal unbroke to the Poſt- Office; and that 


after the Comptroller had broke the ſeal, the letters wen 
turned out on a table, at which the priſoner was employed 


as a tamper and ſorter; and it appeared that the priſoner 
muſt have got poſſeſſion of it while he was facing thi 


letters, and before it had reached the hands of the prope 
officer to ſtamp it as a letter * poſt paid,” _ 


Tux priſoner's Counſel ſubmitted to the Court, that x 


it appeared he had not taken the bank-note, or indeel 


opened the letter, but that his intention was rather to de- 


fraud the Poſt-Office of the amount of the poſtage, than to 
ſteal or embezzle the letter or the note, his caſe was no 


within the meaning of the ſtatutes on which the indictment 
was founded (a). 


THE Jury found the priſoner guilty z but the judgment 
was reſpited, and the caſe referred to the conſiderationd 
the Judges. For the determination ef this caſe, vide Ar- 
PENDIX, 


James 
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& James Bolland's Caſe. 
AT the Old Bailey in February Seffion 1772, James 
Bolland was tried before James Eyre, Eſq. Recor- 
pz, preſent Mr. Juſtice Nares, for forging on the 
ack of a promiſſory note, for the payment of money, 


amuel Pritchard, a certain indorſement in the name of 

James Banks, with intent to defraud Francis-Lewis Carde- 

n:aux,— The note was in the words and figures following. 
C. 10. LonDoN, 12. Oftober, 1771. 

« Two MONTHS after date, I promiſe to pay to Mr. 

Samuel 7 Faiebars or order, One Hundred Pounds, value 


received, 
* Charles-ftreet, Cevent: Garden. 6 T. Braps RAW.“ 


EFF 


He alſo adds for _— and publiſhing as true 
e ſaid forged indorſement of the name of James Banks, 
knowing the ſame to be forged, with the like intention. 


Tux Jury found the priſoner guilty of uttering and 
publiſhing the bill, knowing it to be forged ; but the Court 
eſpited the judgment; and it was ſubmitted to the con- 
Ideration of the twelve Judges, Whether, under all the cir- 
umſtances of the caſe, Bolland had been guilty of forgery 
vithin the meaning of the ſtatute of 2. Geo. 2. c. 25. 


Taz following circumſtances appeared in evidence. 
G2 | Monzy 


mes 


$ | 
.* - 


Cas 42. © 


It is felony to 
forge the name 
of a perſon, al- 


though ſuch a 


perſon never 
Exitted , 


lan by one Thomas Bradſhaw, and indorſed by one 


18 
84 


Bottaxp's 


Carr. 


* 
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Money tranſactions of a very complicated nature, andto; 


very large amount, ſubſiſted between Bolland and one Prii. 


chard. Bolland had arreſted him for 26001, and obtained 
judgment for 14981. 15s. A Mr. Jeſon had diſcounted ſu 
Balland a bill upon Pritchard of 521. 10s. but neither 
Pritchard or Bolland being able to take it up when it be, 
eame due, it remained unpaid in the hands of YFeſſn, 
In the month of October 1771, Bolland, Jeſſan, and a Mr, 
Lilburne, met at the George and Vulture Tavern i 
Cornhill, in a public room. Feſſon aſked Bolland when hy 
would ſettle the note of fifty guineas : Bolland immediate 
produced the preſent note for 1001. drawn by Bradſbu 
payable to Pritchard, and indorſed * James BoLLAnp,” 
and aſked Jeſſen to diſcount it. Feſſon upon obſerving 
Bolland's indorſement, told him, that as his name Was on 
the back of it, he could not negotiate it; that he knen 
Bradſhaw, and conſidered him as a good man; but that he di 
not chuſe to put his ( Jeſſon's) name on the ſame paper with 
Bolland's. Bolland replied, « I can take off my name,” 
Immediately Mr. Lilburne took up one of the table-knives, 
with intcntion to eraſe all the name; but when he had 
eraſed all but the initial B, for he began at the laſt letter d 
the name, Bolland ſaid, « Don't ſcratch it all out, for it 
may disfigure it, or cancel it by ſcratching a hole in it; 


I will think of ſome other name that begins with a B; 


and he immediately filled it up with * anxs,” which mad: 
the name Banks. When this was done he returned the 
note to Jeſſon, who put it into his pocket, ſaying, © I ſhal 
* pive it to a particular friend of mine, and he will un- 
4 doubtedly aſk me who Banks is.” To this Bolland 
replied, ( BANKs is a publican or victualler, and lives neat 
c or in Rathbone Place.“ 

Til 
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- 


Tux enſuing day Jaſen applied to Mr. Cardeneaux, to Borrand's 
get this bill diſcounted, * Cardeneaux took the bill, and “- 
M |} omiſed to give 7e/ſon. the money for it on the F riday 
ollowing. Teſſon having ſome money to make up, applied 
o Cardeneaux on the Thurſday, and borrowed 151. 16s, 
on the credit of the bill. On the Saturday morning B.- 

d applied to Feſſon, and inſiſted on having the bill 

returned, or the amount of it paid to him. Feſſon and 
land went to a Coffee-houſe, and ſent for Curdeneaux. 
0 e came, and Jeſſn introduced him to Bolland, as the 
owner of the bill. Cardeneaux enquired of Bolland who 
"Pritchard the payee and Banks the indorſer of the bill 
ere. Bolland ſaid, © Pritchard is a man extremely well 
„known; he is a dealer in horſes, and a man of great pro- 
« perty. Banks alſo is a man of property; he deals largely 
Id in wines and ſpirits, and lives in Rathbone-Place.“ Car- 
i ncaux told Bolland that it was not convenient to him to 
give the whole in caſh; upon which Belland produced 
 Wnother bill of 10 l. 10s. and Cardeneauæ gave him his note 
br 50 l. and a draught upon his banker for 441. 5s. which 
> with the 151. 168. he had paid before to Zeſſon, and 98. 
account, made up the 1101. 108. for both the bills. 


p C ARDENE AUX never deſired Bolland to indorſe the bills; 


ag Fon bad told him when be gave bim the reel. 
; 

A bil, that it was better his name ſhould not appear upon it, 
* te having been for aerly a Sheriff's officer; and that the 


1 dil would not paſs properly at the bankers with his name 
ar an it. | N 


G 3 Biro 


$6 


Rot raus; 
Cat. 
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BrRORE the bill became due, both the drawer Bradſhey 
aud the payee Pritchard became bankrupts. Upon thek 
events Cardeneaux applied to Jeſſon for a direction to B. 
land; and having got it, he ſaid to Bolland,“ That bill 1 
cc diſcounted for you will not be paid.” Holland with a 
air of aſtoniſhment ſaid, © What bill! I never diſcounted ; 
ce bill with you, Sir. You miſtake me. My name i; 
James Bolland. I never ſaw you in my life; and ya 
ct have no bill with my indorſement on it.” And when 


Cardentaux inſinuated that he was acquainted with hui 
having altered the name, he treated the idea of its being it 
forgery with the moſt ſupercilious contempt, _ | g 


ps Xx*1y 


— 


Wan the bill became due Bolland refuſed to pay it 
and Cardeneaux put it into the hands of a Mr. Morris, i 
order to obtain the money. 2 


Wuirx things remained in this ſituation, Mr. Levi, u 
Attorney, two of whoſe clients Bolland had deceived, got 
intelligence from Pritchard of the alteration of the name 
of „ BoLLAND” to that of « Banks,” and he applied to 
Cardencauæx to proſecute, to which Cardeneaix conſented, 
To obtain the note, Levi by the deſire of Cardeneaux gat 
Mr. Morris an undertaking to deliver up, or to be 
accountable to him for the bill. Levi apprehended Bolland, 
and on his being committed by Sir John Fielding, depoſitel 
the note with Sir Jobn's clerk, who produced it at the 
trial, | 


AFTIR 


* 2 
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AFTER Bolland's commitment, a perſon brought the 
100 l. to Mr. Cardeneaux, in the name of James Banks, 
and he gave him a receipt, the form of which the perſon 
brought with him, in the name of James Banks, containing 
z promiſe to deliver up the bill on demand; the bill 
being then in the cuſtody of the Magiſtrate. But it did 
not appear that there ever was in fact ſuch a perſon exiſt- 
ing as JAMES BANKs of Rathbone-Place. 


Tux opinion of the Judges upon this caſe was never pub- 
licly communicated. The principal doubt ſeems to have 
been, Whether forgery can be committed in the name of a 
perſon who never had exiſtence ? 


BoLLAND was executed at Tyburn on the 18th May 
1772. | 


Catherine Graham's Caſe. 


T the Old Bailey in February Seſſion 1772, three men, 

of the names of Jennings, Birch, and Smith, were 
ied as principals in ſimple grand larceny, before Sir 
AMES EYRE, Recorder; preſent Mr. Baron Smythe, Mr. 
uſtice Apbhuyſt, and Mr. Juſtice Nares. 


Tux indictment contained two counts; the firſt of which 
harged the priſoners above named with ſtealing t bank- 
notes; and the ſecond charged them with ſtealing @ poctet- 
eat and other things, the property of James Maden, 
W-ivately from his perſon, 


L 


84 
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Bol ELAN D's 
CAsk. 


See the caſe of 
James Cogan, 
polt, 


Casz 43s. 


A relative refer. 


ring with equal 


uncertainty to 
two antecedents 
will vitiate an 
indictment. 
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Grnanan's 


Cas, 
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In the fame indictment ene Catherine Graham wu 
charged as an acceſſary after the fact, at common lay, 
for harbouring and maintaining the principal felons, « ſhy 
« well knowing that the ſaid Jennings, Birch, ani 
« Smith, had committed the felony aforeſaid.” She 


alſo ſtood charged with receiving the ſaid goods, wel 
knowing them to haye been ſtolen, 


BiRCH was acquitted of the whole charge, Fenning 
and Smith were found guilty of ſtealing, but not private) 
from the perſon. Catherine Graham was found guilty a 
concealing and harbouring the principals. 


Sir James EyRE ſuggeſted a doubt as to the propricy 
of the conviction of the acceſſary. The indictment charg. 
ed the principals with two diſtinct felonies; and the acceſlar 
with harbouring thoſe principals, well knowing they had 
committed the felany aforeſaid. It was therefore uncertain 
to which of the felonies this charge referred, 


Tux Coba concurring in this doubt, the judgment 


vas reſpited, and the queſtion ſubmitted to the conſideration 


of the twelve Judges. In the June Seſſion following, thi 
judgment was ordered to be arreſted; and the priſonet 
Catherine Graham was diſcharged. 


Wis 


IC WH 
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Wichal and Overand's Caſe. 


T the Aflizes at Guildford for the County of Surrey 
1772, the priſoners were tried upon an indictment for 
burglariouſly breaking and entering the dwelling-houſe of 
Elizabeth Penifold of Croydon, and ſtealing therein one 
box, containing ſixty pounds in money, the property of 
the ſaid Elizabeth, There was a ſecond count, the fame 
as the firſt, only laying it to be the property of thirty 
perſons therein named, who held a Club at her houſe. 


THE evidence was very full againſt the priſoners, as to 
their ſtealing the box and money, in the dwelling-houſe of 
Elizabeth Penifold, to whole care it was entruſted by the 
members of the Club ; but as to the breaking, the evidence 
was defective, 


1 


Tux verdict was entered upon the record, © Jury lay, 


«NoT GUILTY of breaking, but GviLTY of ſtealing the 
box and money in the dwelling-houſe,” 


Uro this form of entering the verdict, it was obhjected 
by the priſoner's Counſel, that they were not excluded 
from the benefit of clergy, becauſe the Jury had acquitted 
them of the burglary, and there was no ſeparate and diſtinct 
count in the indictment on the 12. Ann, c. 7. for ſtealing 
in the dwelling-houſe to the value of forty ſhillings, 


ll Uron this objection the caſe was reſerved ; but THE 
JunGes were unanimous, That the priſoners were by this 


finding 


* 


CA 44. 


On an indlict- 
ment cf burg - 
lary, the priſo- 
ner may be ac- 
quitted of the 
breaking, and 

found guilty of 
ſtealing in the 
dwelling- houſe 
to the amount of 


forty ſhillings, 


* 
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V"ITHAL AND 
OvrnanD's 
Casr. 


Casrx 45 


The apartments 
of lodgers ſhall 
be confidered as 
their reſpective 
dwelling · bouſes, 
if the owner of 
the premiſes 
does not fleep 
under the fame 
roof. 


92 Ld, Manſ- 


7 ; 
L.C.B. Smythe, 
Mr. J. Gould, 
Mr. ]. Wiltes, 
Mr J Black- 
None, 

Mr. J. Nares, 
Mr. B. Adams, 
Mr. B. Perrott, 
Mr. B. Eyre, 
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CASES IN CROWN LAW. 
finding ouſted of their clergy, for that the indictmen 
contained every charge that was neceſſary in an inditment 
upon that ſtatute, | 


—  — _ — — —— — 


The King verſus Rogers. 


T the Old Bailey in October Seffion 1772, Willian 

Rogers was indicted before Mr. Juſtice Gould, preſent 
Mr. Baron Adams, for breaking and entering the dwelling, 
houſe of Philip Chandler, | 


THe owner of the houſe had let the whole of it in 
apartments to different perſons ; and did not inhabit an 
part himſelf. Philip Chandler rented the bottom part d 
the houſe, viz. a ſhop and a parlour, and a cellar which ru 


underneath the ſhop and parlour, for 121. 10s. per annum: 
but the owner had taken back the cellar for the purpoſe d 
keeping wood and lumber in, for which he gave Chandl 
ten ſhillings a year, which he deducted from the 121. 10s. 
The entrance to the houſe was through a paſſage, by a door 
which opened into and from the ſtreet. In the paſſage 
another door opened into the parlour; and beyond that 1 
ſtair-caſe led to the upper apartments. The ſhop and 
parlour were broke open; and it was objected, that this wa 
improperly laid to be the dwelling-houſe of Philip Chandler, 


Ox the firſt day of the enſuing Michaelmas Term, Mr. 
Juſtice Gould ſtated this caſe to nine of the Judges (a), and 
they all ageed that it was properly laid, They argued, 

| | that 
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1c owner, as he did not inhabit any part of it; and if under 
uch circumſtances it was not to be conſidered as the 
zwelling-houſe of the perſons who rented the apartments, 
houſes in this ſituation, which are extremely common 
n London, would be altogether unprotected againſt 
urglary. But if the owner had inhabited any part 
ff the houſe, it would have been otherwiſe ; for then the 


ave been charged to be the dwelling-houſe of the owner. 
zee Kelynge, 83, 84. Tracey v. Talbot, 2. Salk. 532. 
eneral GanſePs Caſe, Cowper, 4. Turner s Caſe, O. B. 
eruary Sefſ. 1784. Fanſhaw's Caſe, and Carrul's Caſe, 
uftea (a). = 


(a) I have been favoured with ment ought to be for breaking 
he following opinion of L. C. F. the houſe of the owner. Mr. Tanner, 
lat upon this ſubject, from the an ancient clerk of the Court, ſaid, 
nuſcript notes of the late L. C. B. that the conſtant opinion and practice 
Parker. —If inmates have ſeveral had been according to the opinion of 
doms in a houſe, of which rooms L. C. J. Kelynge, which opinion was 
dey keep the keys, and inhabit them cited by L. C. J. Holt upon this 
erally with their families, yet if occafion, at the O. B. October Seſſion 
ney enter into the houſe at one outer 1701. See theſe notes referred to in 
dor with the owner, theſe rooms the caſe of Les and Ganſel, Cowper's 
nnot be faid to be the dwelling. Reports, 2. 

uſe; of the inmates, but the indict. 


ler, | Hugh 


enters would have been lodgers or inmates, and it muſt 


91 


at it could not be charged to be the dwelling-houſe of Roexxs Casr., 


92 


Cas 46. 


A priſoner may 
be indicted for 
having the un- 
lawful cuſtody 
of a mould ; for 
being mention- 
ed in the firſt 
clauſe of the 
AR, it is to be 
conſidered as 
included in the 

words 
tool or inſiry- 
mens. 
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Hugh Lennard's Caſe. 


T the Lent Aſſizes for Taunton in the county of 80. 

merſet 1772, Hugh Lennard was indicted on 8, n 
9. Will. 3. c. 26. for High Treaſon, in having in his cu 
ſtody and poſſeſſion one mould made of lead, on which wy 
made and impreſſed the figure, ſtamp, reſemblance, and ſimi, 
litude of one of the ſides or flats, viz. the head fide of z 
ſhilling. 


THERE was another count for having in his cuſtody 1 
mould on which was made or impreſſed the figure, ſtamy, 
reſemblance, and ſimilitude of the reverſe /ide of a ſhilling, 


TRE fact of cuſtody being clearly proved, the Jury founl 
the priſoner guilty, But Mr. Juſtice Blackſtone, befor 
whom he was tried, conceiving ſome doubts upon the caſe 
he reſpited the judgment till the opinion of the Judgt 
ſhould be taken. 


Tre ſtatute on which the indictment was framed enach 
That whoever (other than the perſons employed in the Mint 
5 ſhall make, or mend, or aſſiſt, c. any puncheon, countet- 
“ puncheon, matrix, ſtamp, die, pattern, ar mauld, of al 
« materials whatſoever in or upon which there ſhall be, 
te be made or impreſſed, or which will make or impreſs tif 


e figure, ſtamp, reſemblance or ſimilitude of both or eithel 


« of the ſides or flats of any gold or ſilver coin current 
« within this kingdom.“ The Act then proceeds through 


variety of other clauſes, and concludes, © or ſhall have in thei 
8 « houſ 
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« houſes, cuſtody, or poſſelon any ſuch puncheon, counter- LANA 


© puncheon, matrix, ſtamp, dye (omitting the word mould ); 


© or other tool or inflrument before mentioned, hall be 
adjudged guilty of High TRE " 


Taz doubts of the learned Judge aroſe from the words 


attern or mould being omitted in this latter clauſe of the 


\Q, it being the particular clauſe upon which the indict- 
nent was nn He therefore ſubmitted the following 


boints. 


Fir, Wk THEN the mould found in the cuſtody of the 
riſoner is comprized under the general words other tool or 


Hrument before mentioned, (6 as to make the unlawful cu- 


ody of it 9 Treaſon ? 


Secondhy, IF it be fo comprized, Whether it ſhould not 


ave been laid in the indictment, to be a tool or enſtrument 
ntioned in = * ? : 


On the firſt ay of Eafter Term all the Judges, except 
C. J. De Grey, met to conſider this caſe; and they were 
nanimouſly of opinion, That this mould was a tool or in- 
rument mentioned in the former part of the ſtatute, and 
terefore comprized under theſe general words; and ſecondly, 
a mould is expreſly mentioned by name in the firſt clauſe 
| the Act which reſpects the making or mending, it need 
ot be averred to be a tool or inſtrument fo mentioned. 


\ 


Bur 


CASE. 


em COS. —„V— . ————ñů — HR OV Om — - — 


LznNnanrd's 


A monld is an 
inftrument on 
which is made 
and impreſſed 
the ſimilitude 
and ſtamp of the 
current coin, 
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Burr after this opinion was given, a new — 
a different point in this caſe, which was: | 


| warrnrx, as s the PIE which was | Gnas in the pri. 
ſoner's cuſtody had only the reſemblance of a ſhilling in 
verted, viz. the convex parts of the ſhilling being concare 
in the mould, and vice verſd, the head or profile bein 
turned the contrary way of the coin, and all the letters. 
the inſcription reverſed, ſuch a mould was not properly a 
inſtrument which would make and impreſs the reſemblancy 
ſtamp, &c. rather than an inſtrument on which the 
were made and impreſſed, as laid in this indictment; the ſt 
tute ſeeming to diſtinguiſh between ſuch as will make au 
impreſs the ſimilitude, &c. as the matrix, dye, and mould; 
and ſuch on which the fame is made and impreſſed, 3 as 
puncheon, counter-puncheon, or pattern. 


@S &@ ® © 


Bur a * ma of the e were & 4 opinio 
That this evidence ſufficiently maintained the indiftment; 


becauſe the amp of the current coin was certainly impreſlet 
on the mould in order to form the cavities thereof. They 
agreed however, that the indictment would have been mor 
accurate, had it charged that “ he had in his cuſtody 
«< mould that would make and impreſs the ſimilitude, &. 
and in this . ſome who otherwiſe doubted — 


Tur priſoner died in gaol before — could be pr 


nounced upon him, 


Sharpie 


| 
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Sharpleſs and Greatrix's Caſe. 


J the Old Bailey in May Seſſion 177, John Sharp- 
leſs and Samuel Greatrix were convicted before Mr. 
ſuſtice Gould, preſent Mr. Baron Adams, of ſtealing ſix 
air of ſilk ſtockings, the property of Owen Hudſon ; but a 


n a felony, the judgment was reſpited, and the queſtion 
eferred to the RAI of the Judges upon the fol 
owing caſe, 


CASE. On the 14th March 1772, ganuel Greatrizyin in the 
haracter of ſervant to Jobn Sharpleſs, left a note at the 
bop of Mr, Owen Hudſon, a Hoſier in Bridge: ſtreet, Weſt- 
ninſter, deſiring that he would ſend an aſſortment of filk 
tockings to his maſter's lodgings, at the Red Lamp i in 
een-ſquare. The Hoſier took a variety of filk ſtockings 
Wccording to the direction. Greatrix opened the door to 
in, and introduced him into a parlour, where Sharpleſs 
as fitting in a dreſling-gown, his hair juſt dreſſed, and ra- 
* more powder all over his face than there was any ne- 
ſity for. Mr. Hudſon unfolded his wares, and Sharpleſs 


dſtockings, the price of which Mr. Hudſon told him was 
b. a pair. Sharpleſs then deſired Hudſon to fetch ſome 
lk pieces for breeches, and ſome black filk ſtockings with 
rench clocks. Hudſon hung the fix pair of ſtockings 
hich Sharpleſs had looked out on the back of a chair, and 


pleſÞent home for the other goods; but no poſitive agreement 
had 


| 


Joubt ariſing whether the offence was not rather à fraud 


95 


Carr 47. 


A legal poeſſeſſian 
of property can 

not be obtained 
through the me= 
dium of a fraud. 


oked out three pair of coloured and three pair of white 
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Snazrtncs had taken place reſpecting the ſtockings. During Hil 


& GnraTary $ 


Ca. ſon's abſence Sharpleſs and Greatrix decamped with the fi 
pair of ſtockings, which were proyed to have been after, 
wards pawned by Sharpleſs and one Dunbar, an accom 
plice in ſome other tranſaQtions of the ſame kind for wa 


che priſoners were indicted. 


4 * . | 
« * 44 _ i 


8 vor 1 


Tus Jupers \ were of opinion, That the conyiation wy 
rey for the whole of the priſoner's conduct manifeſt 
an original and preconceived deſign to obtain a tartiou 
poſſeſſion of the property. The verdict of the Jury import 
That in their belief the evil intention preceded the leavin 
of the goods; but independent of their verdict there does n 
appear a ſufficient delivery to change the poſſeſſion. 


Carr 43. Lockett's Caſe. 


What ſhall be A the Old Bailey in June Seſſion 1772, Charles Locia 


conſidered 
pon greg eh s tried before Mr. Baron Perrott, preſent Mi 


delivery of goods Juſtice Aion, for forging an order for the payment of mone 
within themean- 


ing of 7, Geo. 2. AND ALSO for uttering it, knowing it to be forged, wil 


C. 24. 
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— — _ 2 — 
by — — 22 — _— X — 
* — L 1 Y 2 2 
— —  — _ — — 


intention to defraud one Fohn Scholes, &c. The order v 
in the words and figures following + 


— 


« Mel 


* IN. CROWN LAW. 


2, of baff v © Lonbor, February 14, 1572. — s 
0 Þ 


« « el Pans James, Fordyce, and Down, ; 
« Pay to Mr,” Williant Hoptword, or bearer, fixteen 


60 pounas ten Hillings and * 
1 16: . 70 6 g 102 cc R. VENNIST.“ 


Tur prifoner went to the ſhop of Mr. Stholes a Celour- 


man, and bargained for a quantity of goods, amounting to 
10]. os. 6d. He deſired a bill might be made out, andfaid he 


would call in the afternoon and pay for them. He went 
away, and took a ſmall parcel of Pruſſian blue with him. He 
returned i in the afternoon, ſeemingly i in a great hurry; ; ſaid 
is name was 2 2 Thompſon, and thathe lived at Ware 
in Hertfordſhire, He preſented the order to pay for the 

goods, and Mr. Scholes gave him ſix pounds ten ſhillings} in 
lifference; but on preſenting it for payment, no man of the 
name of R. Venni/t had ever kept caſh at the houſe of Mal, 


ames, Pordyce, and Down. 


Tu Jury found Bk priſoner guilty of uttering the or- 
er, knowing it to be forged ; but as it appeared that no 
man of the name of Yenni/t had ever kept cath with theſe 
dankers, it was doubted whether this was an order for the 
payment of money within the meaning of the 7. Geo, 2. 
22. the principle of the caſe of Mary Mitchel in Mr. 
ultice Fgſter's Reports being, That the perſon who is ſup- 
noſed to give the order ought to poſſeſs ſome intereſt in, 
r a diſpoſing power over che money © or ow which is 


e ſubject matter of ĩt. | 
I Uron 


made (a). 


Tas priſoner received ſentence of death on the laſts 


a of September Seſſion 1774- 


(=) To the Manuſcript Note from 


which I have taken this caſe is ſub- 
joĩ obſervation.—In _ 


joined the following 
M. Mitchel's caſe the Judges ſeem 


to have conſidered the meaning of the 
word © order as importing @ right 


on the part of the perſon who is fyp- 
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Uron this doubt the caſe was referred to the conſid 
ation of the Judges; and they were unanimouſly of opini 
That it was an order for the payment of money within 
meaning of the ſtatute ; for although no man of the n 
of Venniſt had in fact ever kept caſh at Fordyce's bank 
ſhop, yet the nature of the order aſſumes that there was 
there in the name of the drawer, which he hath takeny 
him to transfer to the perſon in whoſe favour the order 


can place no reliance : the term 


An indiament 
for murder muſt 
ſtate that the 
priſoner gave the 
deccaſed a mor- 
tal wound, 


to have made it, 
the part of the perſon on whom it is 
made. It follows therefore, that 
whenever a forged order for the 
payment of money or for the de. 
livery of goods is drawn in ſuch 
terms as to induce the world to be- 
lieve that it muff, in common ho- 
neſty, and the regular courſe of 
things, be complied with, it is within 
the meaning of the Act; but where 


it ſeems to leave compliance or re- 


Lad 


nine years of age. 


and a duty on fuſed; and therefore, if it is re 


for a man has no right poſitivh 


T the Summer Aſſizes at Maidſtone for the count) 
Kent in the year 1773, William Lad was tried 
the wilful murder of Frances Ped, a . infant of 


4 


3 „ 
the favour than the juflice of the 
ſon on whom it is drawn, it i 
within the penalty of the ſtatute; 
on ſuch an order the party t 


import that compliance may bt 


he cannot pretend that he is dai 
expect performance when n 


fition is not @ rigbe, and x 
a duty. In this preſent pry 


rather a defire that a thing ſhoull 
done, than an order to do it. 4 
implies that the party hasnots 
and it is the wſurpation of 
ober t right which the e 
tended to puniſh and prevent, 


1 
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Tas circumſtances of this caſe are too ſhocking to the Lav's Cart, 


clings of modeſty to detail. The priſoner had ſeveral 
mes committed a rape upon the body of the deceaſed, and 
om his age, violence, and a venereal diſorder, had ſo torn 

and injured her private parts, that a mortification enſued, 
hich was the cauſe of her death. 


Tux Jury found the priſoner guilty ; but as it was an 
ntire new caſe, the judgment was reſpited, and the legality 
of the inditment ſubmitted to the opinion of the Judges. 


On the firſt day of Eaſter Term following, all the Judges, 
xcept L. C. J. De Grey, aſſembled at Serjeants Inn Hall. 
k ey gave no opinion as to the general queſtion, Whether 
an indictment for murder could be maintained for this of- 
ence ? but they unanimouſly agreed, That in the preſent 
aſe the indictment was bad, becauſe it had omitted to aver, 
. thereby giving the ſaid Frances Peed one mortal wound 
' or bruiſe,” &c, Some of the Judges thought that it ought 

alſo to. have ſtated that the girl was under ten years of age, 
s this mean of death could not well be thought murder, 


if ſhe were above that age, and voluntarily conſented to the 
viſhment (a). n 
100 See the atute 18. Eliz. c. 7. © the age of ten years; in which - 
wich makes it felony without the caſe her conſent or nori-conſent is im- 


benefit of clergy, ( carnally to know material. Cro.Car.332. 3. Burr. 1696. 
and abuſe any woman child unter 1. * 9 x 


H 2 | The 


100 


Cars 50. 


A priſoner can- 
not be convicted 
on the 16. Geo. 
2. e. 31. for 
ſacilitating an 
eſcape, if it 
appear either by 
the indictment 
or on evidence 
that the com- 
mitment was 
for ſuſpicion 
only. 
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The King verſus Richard Walker. N 


HIS was a cafe reſerved by D Nugent, Ei. 
the Old. Bailey in July Seſſion 1773. 


Tur priſoner was indicted on the 16. Geo. 2. e c. 31.5 
conveying into the priſon of the Poultry Compter a cert 
inftrument proper to facilitate the eſcape of priſoners, wit 
intent to aid and afliſt the eſcape of Henrietta Lake, wida 
he well knowing the ſaid Henrietta to have been lauf | 
committed to the ſaid priſon, upon ſuſpicion of 4. forging 


cc « promiſſory note of one hundred pounds, with intent! 
cc « defraud one Elizabeth IWhiteleck, - '& po | 


Tx Counſel for the priſoner objected to the validity 
the indictment, becauſe it appeared upon the face of: 
that the warrant of commitment was upon ſuſpicia 
and the Act of Parliament had only made the offent 
guilty in caſes where the priſoner © was committed to 
« detained in any gaol, for treaſon or felony expreſſed 
« the warrant of commitment or detainer ;*” which col 
not be conſtrued to extend to a commitment upon ſuſpid 
only. 


UyoNn this objection the caſe was reſerved for | 


opinion of the Judges ; and they were unanimous (L 
Chief Juſtice De Grey abſent), That the indictment 


erroneous ; for being a parliamentary felony, it was necel 
that the indictment ſhould ſubſtantially purſue the word 


the ſtatute, The two kinds of commitments are eſſent 
different from each other; for a priſoner may be admit 


CASES IN CROWN LAW. 
» bail on a commitment on ſufpicion only; but not on a 
ommitment for treaſon, or felony clearly and plainly 


preſſed i in the warrant. By the words « treaſon or felony 
expreſſed in the warrant,” the legiſlature evidently meant 


e offence ſhould be “ clearly and plainly expreſſed,” 
hich can never be the caſe when the commitment is on 


ſpicion only (a). 


(a) At the Lent Aſſizes for Maid. who were unanimous that it was 
ne 178 5, John Grecniſf was indict- not within the Act. M. S. —At the 
upon this ſtatute, and it appearing Old Bailey in April Seſſion 1785, 
Mn producing the warrant in evidence, William Gibbons was indicted ſor this 
it it was a commitment on ſuſpicion, offence before Naves F.; but the war- 
r. Juſtice Gould reſerved the caſe rant being en ſuſpicion of burglary 
the conſideration of the Judges, the priſoner was acquitted, 


Gully's Caſe. 


\ T the Old Bailey in July Seffion 1773, Patrick 
Murphy and three others were indicted before Mr. 


rjeant Glyn, RECORDER, preſent Mr. Juſtice Wi Les, for a 
ghway robbery on Kenneth Mackenzie, Eſq. Earl of 
eaford, 


Tux principal witneſs was one William Gully, an 
complice, to the competency of whoſe evidence Mr, 
lvfler objected, upon the ground of his being a convict 
der ſentence of death; to prove which he produced the 
cord of his conviction in December Seſſion 1772, and a 
ltneſs to identify his perſon, 


H 3 Mx. 
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Warxrzz's 
CAskE. 
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CAS gr. 
AStcn Manve 
AL promiſing a 
pardon to a con- 
vict, will not re- 
ſtore him to his 
competency as 
an evidence. 


3 
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102 CASES IN CROWN LAW. 


GutLr's Ci, Mr. Lucas, Counſel for the proſecution, produced the 
EKING's $S16n MANUAL, under which the priſoner had been 
diſcharged, on his giving ſecurity to appear and plead th 
next general pardon that ſhould come out. 


Bur the Court ſaid the objeftion was incontrovertibl, 
for nothing leſs than a pardon under the great ſeal cu 
reſtore the competency of the witneſs, and it was impoſlibl 
for the Court judicially to take notice of his Majeſty, 
intention to pardon, which is the extent of what the S16y 
MANUAL has ſignified. It was determined by the Judges i 
the caſe of the Earl of Warwick, 11. Will, 3. 5, Sta 
Trials, 166. that if a man be conyicted of felony that i 
within clergy, and prays, his clergy and it is allowed, bit 
the burning in the hand is reſpited, and there is a warm 

| for his pardon, that he cannot be a witneſs till it has paſſe 
(s) 2. Hawk. the great ſeal (a), and he has produced and pleaded 


5 "Is WER ſub pede figilli ; for as it is for his benefit, it is preſumed i 
Cro. Jac. 70. be in his cuſtody (b), and jt would be error to grant hin 
Era Car. 44x. the benefit of it until it has been allowed (c); but letten 
12 Oe, Eliz. under the KinG's SY MANUAL cannot be pleaded 3: | 
| (a) 1. Bl. Rep, pardon 55 
479- 
Foſter, 62. : 

Tus priſoner was accordingly acquitted, | 


1 
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John Sterling's Caſe. 


a T the Old Bailey in September Seffion 1773, Fobn 

Sterling was tried before Mr, Juſtice Nares, preſent 
f. Juſtice A/bhurft, and Mr. Serjeant Glynn, Rxconpes, 
r forging the laſt will and teſtament of Elizabeth Shuter, 
inſter, with intention to defraud the South-Sea Company. 


THERE were five other counts for uttering and pub- 
ſhing the ſaid will, knowing it to be forged ; and charging 
te priſoner with an intention to defraud, 1ſt, Elizabeth 
buter : 2dly, Daniel Crofts, | 


Tux ſtile of the Company was read from ThE CHAR- 
ER, which correſponded with the ſtile of the Company as 
t forth in the indictment. 


Tus circumſtances of this caſe as they appeared upon 
e evidence were as follow. 


Tux priſoner John Sterling was a young man inhabiting 
hambers in the Temple, and El:zabeth Shuter the ſuppoſed 
ſtatrix of the will was his laundreſs. On the 20th Feb. 
173 the priſoner applied to the clerk of Mr. Biſhop, a 


roftor in Doctors Commons, in order to prove the will 


193. , 


Ca 21 52. 


Forgery may be 
committed of an 
inſtrument, 
though ſuch an 
inſtrument as 
the one forged 
does exiſt either 
in law,or infact, 


f one Mrs. Shuter, deceaſed, whom he repreſented to have 


ved at Tooting in Surrey. He accordingly took the oath 


fore the Surrogate, and the probate of the will was 


H 4 A ccordingly 
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——h—fſr:᷑—◻PD]“———.—— j — — —— — = 


— 
— ——— ——4—ͤ44• — Ry ee. — 
— 


D 


104 


STERaLING'S 
Casr. 


of the trial, the 
probate was not 
recalled. © See 
the caſe of the 
King v. Vincent 
Strange, and 
Dutcheſs of 
Kingiton's Caſe, 
11. St. Tr. 


James Bolland, 
and James Co- 


ten, poſt. x 


? 
==; 
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re . 
% | 
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(a) At the time 


Sterling, of the Middle Temple, ſole executor, 350l. South. 


dee the caſe of 
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accordingly made out and delivered to him (a). On the 
22d February he took the probate to the South- Sea Houſe, 
and entered it there with the proper clerks ; in conſequence 
of which on the 25th he went to the proper offices and 
ſold out 3 50. ſtock. 

Tux will was produced, in which Mrs. Suter was made 
to give to her “ dear maſter and very good friend Jaht 


« Sea annuities, and all her other eſtate and effects in truf, 
«© to make ſale of, &c. and out of the money ariſing from 
<« ſuch ſale, to pay all her juſt debts, &c. then to retain to his 
« own benefit 3ol. for his trouble as executor, and 
ce divide the reſidue amongſt her relations,” who were 


ſpecified ; and it purported to be ſigned and delivered by 
her, in the preſence of two witneſſes. | 


ELIZABETH SHUTER was herſelf produced to prove that 
the ſignature to the will was not her hand-writing, and the In 
Jury found the priſoner guilty ; but the judgment was reſpitel . 
upon a doubt, Whether, as the ſuppoſed teſtatrix was living, Wa 
the priſoner was legally convicted of having forged her la 

will and teſtament, there being no ſuch inſtrument as a laf 


will and teſtament in contemplation of law until after the Wi, 
death of the perſon making it, Wang fuld ads rl 


Bur upon the authority of the caſe of Anne Leevis, in 
Mr. Juſtice Foſter's Reports, THE JUDGES were unani- 
moully of opinion, That an inſtrument may be the ſubjeb g 
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f forgery, although in fact it ſhould appear impoſſible for Sr 
ch an inſtrument as the inſtrument forged to exiſt, pro- 1 
ded the inſtrument purports on the face of it to be good 

nd valid, as to the purpoſes for which it was intended to 

je made. : 


Tux priſoner received ſentence of death. 


7 


Conrad Sheppard's Caſe. | Cann 53. 


A T the Old Bailey in October Seſſion 1773, Conrad it a Sheriff re- 
Sheppard was tried before Mr. Serjeant Glhnn, turn the Jury to 


1 try an indi@t- 
re WW :conveR, for ſtealing two pounds and a half of hard — _ 
op- value fifteen- pence, the property of William Plomer, the e 
abriel Heath, and Philip Allen. | by : han 
| lenge; and can- 
not be moved in 
ut WW Te priſoner was a weekly ſervant of the proſecutors z e of Judt. 


ment. 


nd the fact being clearly proved, the Jury found him 
zuilty of ſtealing to the value of ten-pence. When he was 
aled up to receive ſentence, his Counſel objected, in 
reſt of judgment, that Mr. Plomer, one of the proſecutors, 
sſheriff, and had returned the Jury who tried the priſoner ; 
phereas it ſhould in this caſe have been returned by the 
oroner, and not by the Sheriff. To ſupport this objection 
le cited 2. Hawk, P. C. ch. q. ſ. 45+ 

in ä | WRISTS £6 

i- Uror this objection the judgment was reſpited, and the 

jet e referred to the conſideration of THE TWELVE JUDGEs.. 
| In 


166. 


Snuzyrand's 
Carr. 


Cant 54 


A priſoner mu- 
tus et ſurdus d 
nativitate, may 
be arraigned for 
a capital offence, 


2. Hawk. Pe. 
ch. 46. ſ. 28. in 
notes. 


CASES IN CROWN LAW. 


In a few Seſſions afterwards their opinion was delivered, 
That the objection came too late in arreſt of judgment; 


and that it ſhould have been taken by the priſoner by way 
of challenge to the Jurors. "FIN 


Thomas Jones's Caſe. 


A? the Old Bailey in December Seffion 1773, Thomar 
Jones was indicted upon the 12. Ann. c. 7. for 
ſtealing five guineas, the property of John Goldwell, in his 


dwelling-houſe, 


Ox being put to the bar to be arraigned, he appeared 
to be deaf and dumb. The Court direQed the Sheriff to 
impannel a Jury; and a Jury being immediately returned, 
they were charged to try, whether the priſoner ſtood mute 
through obſtinacy, or by the viſitation of God. After hear- 
ing evidence, they brought in their verdict, “That he ſtood 
mute by the viſitation of God.“ But it appearing that he 
had for ſome time paſt been in the habit of communi: 
cating his ideas with a perſon of the name of Fanny Laza- 
rus, ſhe was accordingly ſworn, and examined upon her 
oath, as to the fact of her being able to make the priſoner 
underſtand what others ſaid; and it appearing that he was 
capable of receiving intelligence from her by means of 
ſigns, he was arraigned, put upon his trial, convicted 


of the ſimple larceny, and received ſentence to be' tran 
ported, 


The 


Wiole days, of taking the faid perſon into cuſtody, but that 
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The King againſt Wilkes. 
\ T the Afſizes holden at Warwick on the 3d March 
1774, William Wilkes was convicted on the ſtatutes 
f 3- Will. and Mary, c. 9. ſ. 4. and 5. Ann. c. 31.ſ, 5. 
before Mr. Serjeant Sayer of a miſdemeanour, in knowingly 


receiving goods which had been ſtolen from one Richard 
ell. But the judgment was reſpited, and the queſtian, 


iether the indictment was maintainable ? was ſubmitted 


o the conſideration of all the Judges (abſent LE CI. 


Cann 38. 


In what caſe a 
receiver of ſtolen 
goods may be 
tried for the 
miſdemeanour, 
though the prin- 


Cipal was amen- 
able to juſtice, | 


De Grey) at Serjeants Inn Hall, on the firſt day of the 


nſuing Trinity Term, upon the following 


Taz ſtatute of 5. Ann. c. 37. f. 6. aſter making it 


felony to buy and receive ſtolen goods, provides, ee that if 


« any principal felon cannot be taken fo as to be proſecu- 


« ted and convicted, it ſhall and may be lawful to proſecute 
& and puniſh every perfon buying or receiving any goods 


& ſtolen by ſuch principal felon, knowing the ſame to be 
„icke, as for a miſdemeanour, although the principal 


u felon be not before convicted of the ſaid felony,” 


Ir appeared in evidence, that the proſecutor Richard 
Iinell was in company with a perſon in London on the 
third and fourth days of the month of November preced- 
ing, who confeſſed himſelf to be the principal felon; and 
that Richard Innell had then an opportunity, on each of 


he 


\ 


— 
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WII zes CASE. he had voluntarily neglected ſo to do: that no opportunity 


2. Hawk. C. 29. 


* 
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had ſince that time occurred of apprehending the principal 
felon ; and that he was not taken at the time of finding 
the indictment. | 


Tas Jupcts were divided in their opimons upon thi 
caſe, Many of them thought, that as the principal felon 
was known, and might have been taken, the conviction waz 
improper, becauſe the ſtatute allows an indictment for 'the 
miſdemeanour only « if the principal felon cannot be taken.” 
But the majority of the Jupoxs held, That as it did net 
appear from the finding of the Jury, that the principal 
felon could have been taken, /o as to be proſecuted and 
RR the verdict was right (a). 


— 


Tux defendant was ebe to pay a fine of un and 


ſafer one year's erer 


% 


(«) But now by 22. Geo. 3. c. 58. though the principal felon be no 
receivers of any ſtolen goods and before convicted, or whether he it 
chattels (except lead, iron, braſs, ' amenable to juſtice or not. And 
copper, hell-mettle, and folder, the upon this Act it hath. been deter. 
receiving of which is provided for mined that the unconvicted princi. 
by the 29. Geo. 2. c. 30.) may be pal is an admiſſible witneſs againk 
proſecuted for the miſdemeanour, al- the receiver, Haſlam's Caſe, pot, 


Richar 


ard 


CASES IN CROWN, LAW. 


| ; Richard, Cookeꝰs Caſe." 


I the Lent Aſſize for the county of Warwick in March 
1774, Richard Croke was tried before Mr. Serjeant 
Sayer on the 14. Geo. 2. C. 6. and 15. Geo. 27 c. 34. for 
ſealing A Cow, value 5]. the property of Edmund Chambers, 
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Cazr 56. 


An indictment 
for ſtealing a 
cow cannot be 
+} ni by 


Tu larceny was very clearly proved; but it appeared 


upon the evidence, That the animal ſtolen was a female 
beaſt of the ox kind, only two years and a half old, that had 
never had a calf ; and that a female beaſt of the ox kind, how 
old ſoever it may be, is always called Ax HEiFER, until it 
has had a calf. | 


Urox theſe facts being found, it was ſubmitted by the 
priſoner's Counſel, that the evidence did not ſupport the 
charge in the indictment z and therefore the Court ought to 
direct the Jury to acquit the priſoner. But as the diſcharge 


of the Grand Jury precluded the poſſibility of preferring a 


better indictment at the then aſſize, the learned Serjeant 
ft the cafe generally with the Jury; and they found the 
priſoner guiliy, ſubject to the opinion of the twelve Judges 
upon the queſtion ſubmitted by the priſener's Counſel. 


Tas judgment was accordingly reſpited, and the que- 
ſtion referred. And all the Judges (ab/znte De Grey, C. J.) 
were of opinion, That as the ſtatutes upon which the in- 
dictment was founded, have mentioned both heifer and cow, 
In deſcribing the ſeveral animals they were deſigned to pro- 


te ct, 
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Cooxx's Carr. tect, the one muſt have been uſed in contradiſtinction 
to the other; and therefore that the evidence did not 4 
the indictment. 


8 | % 


Skutt's Caſe. 


AT the Old Bailey July Seffion 1774, Timothy Skutt was 
money is not an tried before Mr. Juſtice Nares, preſent Mr. Juſtice 
mage age Willes, and Mr. Serjeant Glynn, RECORDER, on 5. Geo. 3, 

| 0 box c. 25. and 7. Geo. 3. c. 50. for that being a perſon em- 

poſt- Office. ployed in the General Peſt-Office, he did ſteal and take 
away a certain letter, directed to the Widow Ball, at Long- 
bridge i in Wiltſhire, and another letter, direQed to Mrs, 


Mood, at Harwarders in Flintſhire. 


Tux priſoner was, at the time the fact was committed, 
a ſorter of letters in the Poſt-Office, and being ſuſpeRed, he 
was ſearched, and the two letters mentioned in the indi- 
ment found upon him. They were traced to have come 
into his poſſeſſion as a ſorter of letters; but neither of them 


contained any ſecurity relating to the payment of mone). 
It was proved however, by the writer of them, that when 
they were ſealed up, and put into the receiving-houſe, each 
of them contained a five-and-three-pence in gold coin; and 
the letters were traced through the hands of the different 
offices till they came to the poſſeſſion of the priſoner. 


6 Tx priſoner's Counſel ſubmitted to the Court, that thi 


words of the caſe was not within the Acts (a) on which the indimen! 
Acts recited in 
Shaw's Caſe, is founded. 


ante, p. 5g. II 
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Tux Cour were of the ſame opinion, and the priſoner | 


was accordingly acquitted on this inditment ; but he was 
detained, indicted, tried, and convicted of the fimple grand 
larceny at common law, in eaſing the five-and-three- 
pence z and was tranſported. 


The King againſt Parry and Roberts. 


HE priſoners were indicted at the Salop Summer 
Aſſizes 1774, in ſeparate indictments, upon the ſtat. 
26, Geo. 2. c. 19. for feloniouſly plundering and ſtealing 
divers goods, part of the cargo of the Charming Jenny, ; 
which was. wrecked on the coaſt of Angle/ea. 


Tux priſoners were found guilty, upon very clear evi- 
dence; but it was moved in arreſt of judgment, that the 
offence having been committed in the Iſle of Angleſea, the 


priſoners could not be tried in the county of Salop, becauſe 


the 26. Geo. 2. c. 19. which takes away clergy from this 
offence, ſays, That where the offence is committed in 
Wales, the proſecution may becarried on in the next adjoin- 
ing Engliſh county; and Cheſhire and not Salop is the next 
adjoining Engliſb county to Angleſea. 


IT was alſo obſerved by the priſoners Counſel, that there 

is a difference in the penning of 26. Hen, 8. c. 6. ſ. 6. 
which gives the general juriſdiction to the Engliſb Judges 
to try offences committed in Vales, and that of the 26. 
Geo. 


— . —— 
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paar and Geo. 2. c. 19. ſ. 8. the former of which ſays, that the Ju- 
' Sen.  lices of Gaol Delivery, Ec. in the ſhire or ſhires of Zug. 
| land where the King's writ runneth“ next adjoining to 
the lordſhip or other place in Vales where the offence was 
committed, ſhall have full power and authority, Gr. But 
the 26. Geo. 2. ſays, the proſecution. may be carried on in 


the next adjoining Engliſh county, without adding © where 
ce the King's writ runneth.“ 


To prepare for this objection, the priſoners Counſel hal Ml | 
called two witneſſes to prove Cheſhire the next adjoining Wl 
county to Angleſea ; but two witneſſes were alſo called on tie 

other ſide, who conttoverted this fact. To give the priſoners, Wil * 
however, the benefit of this objection, if there was am ll « 
weight in it in point of law, the fact was taken for granted, il « 
and the judgment was reſpited till the next affizes,: c 


_—— 


Ir was accordingly ſubmitted to the JUDGEs, Whether the 
26. Hen. 8. does not extend to all felonies, though create 
or made more penal by any ſubſequent ſtatutes ? | If not, i 
Whether the ſtatute 26. Geo. 2. ſhall not be taken to mea / 
the ſame as 26. Hen. 8. | N n 


Tur JupGts were all of opinion, That the convidion 

33 was proper, as Chefter is not, properly ſpeaking, an En- 
3 ws, gliſb county, and the King's writdoes not run there. Beſides 
the words in 26. Geo. 2. © in the next Engliſh county,” 


being only a deſcription of the law as it then ſtood, it mul 


7 
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be conſtrued according to 26. Hen. 8. and the conſtant Pazzy and 
practice has been to conſider Salep as the next Engliſh . te 


county. 


Morris's Caſe. 


O BERT EDWARDS vas tried before Mr. Ju- 
ſtice Aphurſt, at the Old Bailey, in September Seffion 
177% for robbing Thomas Morgan on the highway of a gold 
watch, chain, and ſeals; and the fame indictment charged, 
« That Francis Morris, the goods and chattels above- 
« mentioned, ſo as aforeſaid feloniouſly ſtolen, taken, and 


« faid Thomas Morris, then and there, well knowing the 
« faid goods and chattels laſt mentioned to have been felo- 
« niouſly ſtolen, taken, and carried away.“ 


Tus priſoners were found guilty; but it. was moved in 
arreſt of judgment, that the indictment having alledged that 


Morris knew it to have been ſtolen, the conviction could 
not be ſupported as againſt the acceſlary, for that the fact 


reſide in the ſame perſon ; whereas the indictment charged 


and the other of the name of Thomas, 


Tux point was reſerved for the opinion of THE TWELVE 
Jupces, upon the following queſtion, Whether the words 
I the 


« carried away, feloniouſly did receive and have; he the 


of receiving, and the knowledge of the previous felony muſt 


them in two different perſons, one of the name of Francis, 


| Carr 59. 


If an indictment 
be in itſelf good, 
tautologous 
words ſhall be 
rejected as ſur- 
Pluſage. 


Francis Morris had received the property, and that Thomas 
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C A8. 


cas 60. 


An infant can- 
not, under any 
circumſtances, 
be admitted to 
give evidence 
except upon 
oath, 
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ce the ſaid Thomas Morris“ could be rejected as ſurpluſage ? 


and they were unanimous, That as the indictment would be 


ſenſible and good without theſe words, they might be ftruck 
out as ſuperabundant and unneceſlary, 


Powell's Caſe. 


T HIS was an indictment for a rape, tried before Ms, 

Juſtice Gould at the Aſſize for York in the year 1775. 
The proſecutrix was an infant between fix and ſeven years 
of age; and upon the preſumption of law, that a child under 
the age of ſeven years is incapable of underſtanding the na- 
ture of an oath, and is therefore incompetent to take it, 


ſhe was admitted to give her evidence againſt the priſoner 
without being ſworn, and the priſoner was convicted 


upon her teſtimony. But the learned Judge conceiving 
that by the laws of England every priſoner muſt be con- 
victed upon legal evidence, and that, eſpecially in eriminal 
caſes, no evidence can be legal unleſs it is given upon 
oath, he reſerved the caſe for the opinion of the Judges. The 
queſtion was under conſideration, and the priſoner was par- 
doned, but no expreſs opinion was given on the point (a). 


( Loxy HAT x, vol. 1. page 634. 
ſays, That if an infant appear un- 
fit to be ſworn, the Court ought to 
hear her information Without oath ; 
but he admits that ſuch evidence is 
not of itſelf ſufficient teſtimony to 
convict, becauſe it is no# wpon cath, 
In the argument in Omichund v. 
Barker, Mich. Term 1744, it was 
ſaid by L. C. F. Lee. It was de- 


termined at the Old Bailey, upon 


mature conſideration, that a child 
ſhould not be admitted as an evi- 
dence without oath; and L. C. B. 
Par ler likewiſe ſaid, it was ſo ruled 
at Kingſton Aſſizes before Lord 
Raymond, where, upon an indictment 
for a rape, he refuſed the evidence of 
a child without oath. 1. Atkins, 21. 
See the caſe of the King v. Steward, 
1. Strange, 701. and the King V 


Brafier, poſt, 
Baket's 
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Baker's Caſe, 


T the Summer Aſſize for the county of Somerſet in 
the year 1775, Richard Baker was tried before Mr. 
Baron Burland for the wilful murder of Peter Maggs. The 
Jury found the priſoner guilty ; but a queſtion of law having 
ariſen upon the evidence, the learned Judge reſpited the 
judgment, and reſerved the caſe for the conſideration of THE 
TWELVE JUDGES upon the following circumſtances. 


BAKER, the priſoner, was indebted to one Stringer in a 
ſmall ſum of money for fees and diſburſements due to him 
as Clerk of the County Court ; to which office Stringer 


had been regularly appointed by the Sheriff, The priſoner 
having been ſummoned for this debt, and neglecting to at- 
tend, Stringer, purſuant to the invariable practice of his 
office, made out and ſigned, as County Clerk, an attach- 
ment, which is the next proceſs to a ſummons, againſt the 
priſoner; by which the Sheriff commanded Peter Maggs, 
the deceaſed, and others, on the part of the King, to attach 
the priſoner by his battle, goods and chattels, to appear at 
the next County Court, to anſwer Stringer in a plea of treſ- 
paſs on the caſe, | 
* 

Tuis attachment, thus made out, and ſigned by Stringer, 
the County Clerk, as plaintiff in his own cauſe, was deli- 
yered by him to Maggs, an officer of the Court, in order 
to be executed upon the priſoner Baker ; and it was proved, 

| | | © e 
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An attachment 
iſſued and fign- 
ed by the Coun- 
ty Clerk, in his 
own cauſe; is 
legal proceſs ; 

and if the of- 
ficer be reſiſted 
and killed in the 
execution of it, 
ſuch homicide 


will be Mon- 


DEX. 


Barzn's) 
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that the County Clerk is the only officer who makes out 
the proceſs of the County Court. 


O the morning the attachment was made out, one of the 
officers named in it called at the priſoner's houſe, and 
aſked him why he did not ſettle with Stringer; to which 
the priſoner replied, That Stringer might be damned. The 
officer then told him there was an attachment againſt hin 
in the hands of Maggs, and that he, as an officer ſpecially 
named in it, would call on his return with Maggs and at- 
tach him. The priſoner aſked, what he would attach, 
The officer replied, © The clock. The priſoner anſwer- 
ed, © You may call and be damned; for I' be ready fir 
« you.” About four o'clock Maggs and the other officer 
went to the priſoner's houſe. Maggs alighted from his 
horſe, in order to go into the houſe to execute the attach. 
ment. The front-door of the ſhop was divided into two 
parts; a hatch below, and an upper part which was open. 
Mazgs put his arm over the hatch to open it; upon which a 
woman in the ſhop, who commonly paſſed for the priſoner's 
wife, but in fact was not ſo, ſeized Maggs by the collar of 
his coat, and endeavoured to prevent his getting into the 
ſhop. Maggs however puſhed forward, and got beyond the 
door-way. The priſoner, who was in the ſhop, immediately 
called to the woman, « Damns you, Bland, ſtand away.” 
#1aggs anſwered, «© The attachment is not againſt you; it 
& is againſt. your goods.” The priſoner replied, If you 
attempt to come one inch further I'll ſhoot you.“ Maggs 
made an effort to go forward, and the priſoner, who was 
ſtanding at the diſtance of about nine feet, immediate) 

| cocked 
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cocked his gun at the deceaſed. The deceaſed turned round, 
and endeavoured to releaſe himſelf from the woman, who 
was till holding him. He gave her a violent puſh in order 
to get away, At that inſtant the priſoner diſcharged his 
gun, and wounded the deceaſed in the left hip. The wo- 
man ſlapped the door to and locked it. The deceaſed ex- 
dai med he was a dead man; and after walking a few ſteps 
icros the ſtreet dropped down. The priſoner then looked 
out of his ſhop, and ſaid, «© Damn him, I told him I would 
« do for him ;“ and on being aſked by a by-ſtander how he 
came to ſhoot the man? he replied, © I would do it again 
upon the ſame provocation.” Maggs languiſhed two 
days, and then died. 


Tus priſoner's Counſel contended, That the proceſs be- 
ing made by Stringer, the County Clerk, in his own cauſe, 
was illegal and void ; and therefore the killing of Maggs, 
while he was forcibly attempting .to enter the priſoner's 
houſe to execute ſuch illegal proceſs, could not amount to 
more than Manſlaughter. 


Oy the firſt day of Michaelmas Term 1775, the Judges 
allembled at Sexjeants Inn Hall to conſider this caſe ; and 
they were unanimouſly of opinion, That the attachment 
Was legal, The ſuitors are the Judges of the County 
Court, and the direction of the attachment is in fact the 
dheriff*'s command on the part of the King. In the iſluing 
of it the County Clerk ated merely in a miniſterial capa- 
city; and as the death has been occaſioned by unlawfully 
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had any ſpecial intereſt whatever i in the twelve barrels of ta 
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reſiſting the execution of lawful proceſs, the priſoner has 
been properly found guilty of the crime of murder. 


— — — —— | 
The King againſt George Williams. 


HIS wes a caſe reſerved from the Summer Aſfize 

for the county of Southampton 1775, for the opi. 
nion of the TWELvE JuDGts. The indictment was for 
forgery; and the queſtion was, Whether the following order 
was an order for the delivery of goods within the meaning 
of the ſtatute of 7. Geo. 2. c. 22. 


4081 R, Ng Monday, 3. Juh, 1775. 
* PLEASE to let the bearer, Captain George Williams, 
te have twelve barrels of tar; and in fo doing you will oblige 
% Your ſervant to command, 
i To Mr. Guildmare, «© WILLIAM ROBINSON,” 
„ (GOSPORT.”! | 


Mx. Ron1nsoN, whofe name was forged, was a cuſtomer 
to Meſſrs. Lys Sketley and Gui:dmare, Merchants in Gy: 
port; but it did not appear that he was the owner of, of 


which the order was calculated to procure, 


Tux JuDGEs were unanimouſly of opinion, That this wa 
not an order for the delivery of goods within the meaning AM. 
the ſtatute. The caſe of Mary Mitchell (a), in Mr. Juſtie evi 


Foſter's Reports, they ſaid, hag been decided upon ſerion gen 
argue 
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argument by a great majority of the JUDGEs, and therefore | 


the principles there laid down could not now be departed 


from; but moſt of them were of opinion, That had the 
preſent caſe been res integra, they ſhould have thought it 


within the ſtatute, for the wording of the order was not by 
any means ſo ſtrong as that in the caſe of Mary Mitchell (a). 


Margaret Caroline Rudd's Caſe. 


ARLY in the month of March 1775, it was diſcovered 
that three bonds had been forged in the name of 
William Adair, Eſq. of Pall-Mall. The firſt, dated in 
October 1774, conditioned for the payment of 3300 l. A 
ſecond, dated in December 1774, conditioned for the pay- 
ment of 53ool. And a third, dated in January 1775, 
conditioned for the payment of 75001. Suſpicion fell upon 
a Mr. Robert Perreau of Golden-Square, upon his brother 
Mr. Daniel Perreau of Harley-Street, and upon a Mrs. 
Rudd, who lived with Daniel Perreau, On the 15th and 
17th March Mrs. Rudd made information before Sir John 
Fielding and two ather Juſtices of the Peace, by which ſhe 
confeſſed that ſhe had ſigned the bond of 75001. but that 
ſhe had done it under very particular ſollicitations from Robert 
Perreau ; and that he and Daniel Perreau, holding a pen- 
knife to her throat, had violently threatened her life in caſe 
ſhe refuſed, and by that means forced her to comply. The 


Magiſtrates conceiving this to be a confeſſion of her own 


guilt, admitted her in the character of an accomplice, as a 
general witneſs for the Crown as to all the forgeries ; 


14 


telling 


1 19 


Barxra's 


Carr, 


(a, See Loc- 
ke)s Caſe, 

O B. June Seſſ. 
1772, ante. 


Casr 63, 


An accomplice 
who has been 
admitted by the 
Magiſtrate an 
evidence for the 
Crovn, is not 
thereby exempt- 
ed from proſe- 
cution;z and it 
s upon 
his making a 
full diſcloſure 
of the joint 
guilt of himſelf 
and his com. - 


panions, whe=® 


ther the King's 
Bench will ad- 
mit him to bail, 
that he may 
apply for a par. 
don. 


Rovy's Ca. telling her that if ſhe would ſpeak the truth, and the whole 
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truth, not only in reſpe& of the bond in queſtion, but of 
all other forgeries, that then ſhe ſhould be ſafe : but the 
denied having any knowledge of or concern in any of the 
other bonds. On the 1ſt June 1775, Robert Perreau was 
convicted at the Old Bailey for uttering the bond of 7500], 
knowing it to be forged, with intention to defraud Meſſrs, 
Drummonds the Bankers. On the enſuing day Daniil 
Perreau was convicted of knowingly uttering the bond of 
33001. with intention to defraud Dr. Brooke. It appear. 
ed upon Robert Perreau's trial, from the evidence of 
Mr. Drummond, that Mrs. Rudd had confeſſed to him that 
ſhe was guilty of forging the bond of 7500). and that Robert 
Perreau was innocent, Upon this information the Juſtices 
of Gaol Delivery iſſued a warrant againſt her, by virtue of 
which ſhe was committed to Newgate, to anſwer all ſuch 
matters and things as ſhould be objected againſt her touching 
the ſaid felony and forgery. On the 7th June a detainer 
was lodged againſt her upon the oath of Sir Thomas Frank- 
land, for forgingthe bond of 53001. and on 3d July another 
detainer was lodged againſt her on the oath of Roben 


Perreau's wife, for having forged the bond of 7500. 
Under theſe circumſtances ſhe obtained a Habeas Corpu * 
to the Court of King's Bench, with a vie w to be admitted ﬀ of 


to bail, and the aboye commitments were according B 


returned to the Court, all 
F - 

Mx. WALLACE, Mr. Lucas, and Mr. Howarth ſhewed 2 
cauſe againſt admitting her to bail; and they contended, fl di 


Tic, That Juſtices of the Peace have no power to admit at 
accomplice 


\ 
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accomplice in forgery as a witneſs for the Crown; er Rod Cart. 


not being one of the offences mentioned in the ſtatutes of 


10. and 11. Will. 3. c. 23. or 5. Ann. c. 31. Secondly, 


That ſuppoſing forgery were an offence within thoſe 
ſtatutes, yet the confeſſion of the defendant had gone no 
further than the bond of 75001, and was ſilent as to the 
other two; and as ſhe had not complied with the condition 
which the ſtatute impoſes, of making a full diſcloſure and 
diſcovery of all ſhe knew, ſhe was not intitled to any 
favour or protection in reſpect of the other two bonds. 


Ma. DAvkxrokr, for the defendant, contended, that a 


ſhe had been admitted an evidence for the Crown by 


the Juſtices of Peace, and had, under the faith and con- 


fidence of that admiſſion, made a diſcloſure of the facts ſhe 
was acquainted with, it would be a breach of public faith 
to deprive her of the benefits ſhe was thereby led to expect. 
He alſo urged the circumſtances of the defendant's health 


being ſuch as might in all probability be endangered by the 


confinement, if ſhe was remanded. 


Loxp MANSFIELD. It appears by the return to this 
writ, that the priſoner is detained in cuſtody by two orders 
of the Court of Seſſions and Gaol Delivery at the Old 
Bailey, for the forgery of two ſeveral bonds. It appears 
alſo, that ſhe is further detained by a warrant from a Juſtice 
of Peace for uttering one of theſe bonds knowing it to be 


ſorged: therefore, though this Court has undoubtedly a 


diſcretionary power to bail in all caſes whatſeever, yet as 
the Seſſions are ſa near, and the offence committed by the 


priſoner 
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Rvuvy's Carx. priſoner is of ſuch a magnitude as that of repeated forger, 
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there is no colour for the preſent application upon the 
ground of that general diſcretion. As to the next allepz. 


tion, that her ſtate of health is ſuch as to be endangered by 
the confinement, it is not of 7t/elf a ſufficient circumſtance, 
in ſuch a caſe, to induce the Court to interpoſe in her 


A THIRD ground which has been urged in ſupport of th 
preſent application, is this: That the priſoner has been drayn 
in by promiſes and aſſurances to anſwer to an examination, 
and to ſwear to it on oath, which ſhe would not have done, 
but from a confidence that thoſe premiſes and e 


would have been kept and performed. 


Tux inſtance has frequently happened, of perſons having 
made confeſſions under threats or promiſes: the conſe- 
quence as frequently has been, that ſuch examinations and 
confeſſions have not been made uſe of againſt them on 
their trial. But it has been urged, that the priſoner in this 


caſe is an accomplice who has been admitted to give evi- 


dence ; that ſhe has already given evidence, and is further 


ready to give evidence to convict her partners in the 
buſineſs; and therefore, that ſhe is entitled by law to the 


King's pardon, and to a pardon which would operate in 


bar of her own crime. If ſhe bad ſuch a right, we ſhould 
be bound ex debito juſtitiæ to bail her, If ſhe had not ſuch 
legal right, but yet came under circumſtances ſufficient to 
warrant the Court in ſaying that ſhe had a title of recom- 

mendation 
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mendation to the King for a pardon, we ſhould bail * Rupy's Cane | | 
for the purpoſe of giving her an opportunity of applying | 
for ſuch pardon. N 


THERE are three ways in law and practice which give 
accomplices a right to a pardon; and there is one mode, 
which entitles them to a recommendation to the king's 
mercy. 


Tux three legal ways are, firft, in the caſe of approve- 
ment, which ſtill remains a part ef the common law, 


though, by long diſeontinuance, the practice of admitting 
perſons to be approvers is now grown into diſuſe : ſecondly, 
the caſe of perſons who come within the ſtatutes 10, and 
11, of Will. 3. c. 23. ſ. 5. and 5. Ann. c. 31. ſ. 4. 


and thirdly, the caſe of perſons to whom the King has, by 
ſpecial proclamation in the Gazette or otherwiſe, promiſed 
his i pardons 


APPROVERS have a right to a pardon, perfons within 
the ſtatutes of William and Anne have a right to a pardon, 
and the other claſs of offenders who come in under the 
royal faith and promiſe have a right to a pardon; and in 
al theſe caſes the Court will bail them, in order to give 
them an opportunity of applying for a pardon. | 


THERE is beſide a practice which indeed does nat 
give a legal right; and that is, where accomplices having 
made a full and fair confeſſion of the whole truth, are in 
conſequence 


CASES IN CROWN LAW. 


Rvvy's Carr, conſequence thereof admitted evidence for the Crown, and 


that evidence is afterwards made uſe of to convict the other 
offenders. If in that caſe they act fairly and openly, ang 
diſcover the whole truth, though they are not entitled 
right to a pardon, yet the «ſage, the lenity, and the prac. 
tice of the Court is, to ſtop the proſecution againſt them, 
and they have an equitable title to a recommendation fo 
the King's mercy. 


THz ſtatutes of William and Anne are to be laid out 
of this caſe: firſt, becauſe they are confined to the diſcover 
of particular offences only, of which forgery is not one: 
ſecondly, becauſe they relate only to perſons who are 2 
large ; beſide which, to entitle themſelves to a pardon, 
they muſt actually convi& two offenders at leaſt; for 
if their confeſſion be ſuch on their trial as the Jury gives 
no credit to, they are liable to proſecution, Theſe tatuts 
are therefore quite foreign to the preſent caſe, as an 
likewiſe all promiſes of pardon from the Crown by 
proclamation, 


— 


T HERE remains, therefore, only the equitable praQice 


which gives a title to recommendation tö the mercy-o 


the Crown, 


Tat law of approvement (in analogy to which this 
other practice has been adopted, and ſo modelled as to be 
received with more latitude) is {till in force, and is ver) 
material, | 


A PERSON 
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.4;zd of the offence, and in cuſtody on that indictment: 

He muſt confeſs himſelf guilty of the offence, and defire to 
ccuſe his accomplices : He muſt likewiſe upon oath diſ- 
over, not only the particular offence for which he is in- 
lited, but all treaſons and felonies which he knows of ; 
and after all this, it is in the diſcretion of the Court, 
hether they will aſſign him a Coroner, and admit him to 
he an approver or not: for if on his confeſſion it appears 
hat he is a principal and tempted the others, the Court 
nay refuſe and reject him as an approver. When he is 
xdmitted as ſuch, it muſt appear that what he has diſcovered 
js true; and that he has diſcovered the whole truth, For 
is purpoſe, the Coroner puts his appeal into form; and 
wen the priſoner returns into court, he muſt repeat his 


ſander. And the law is fo nice, that if he vary in a ſingle 
circumſtance, the whole falls to the ground, and he is con- 


lemned to be hanged: if he fail in the colour of a horſe, or 
in circumſtances of time, ſo rigorous is the law, that he is 


ondemned to be hanged; much more, if he fail in efſentials. 
he ſame conſequences follow if he does not diſcover the 
whole truth e and in all theſe caſcs the approver is convict- 
don his own confeſſion. See this doctrine more at large 
n Hale's Pleas Crown, vol. 2. page 226 to 236. Staunf. 
Pl. Crown, lib. 2. c. 52. to c. 58. 3. Infl. 129.—A further 


igorous circumſtance: is, that it is neceſſary to the appro- 


e partners in his crime are not convicted, the approver 
limſelf is executed. 


appeal, without any help from the Court, or from any by- 


128 
A PERSON defiring to be an approver, muſt be one Rods Carr. | 


2. Hawk. 294- 
Fitz. Cor. 50. 


251. 441. 


10. Co. 76. 


er's own ſafety, that the Jury ſhould believe him; for if 


GREAT 
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GREAT inconvenience aroſe out of this practice of 
approvement. No doubt, if. it was not abſolutely neceſſary 


that accomplices ſhould be received as witneſſes, the 
practice is liable to many objections. And though, under 
this practice, they are clearly competent witneſſes, ' thei 
fingle teſtimony alone is ſeldom of ſufficient weight with, 
Jury to convict the offender ; it being ſo ſtrong a tempt. 
tion to a man to commit perjury, if by OT, another he 
can eſcape himſelf. 


Lr us ſee what has come in the room of this practiced 
approvement : A kind of hope, that accomplices who be. 
have fairly and diſcloſe the whole truth, and bring others 9 
juſtice, ſhould themſelves eſcape puniſhment, and be par 
doned. This is in the nature of a recommendation to 
mercy. But no authority is given to a Juſtice of the Peace 


to pardon an offender, and to tell him he ſhall be a witnel 


| againſt others. The accomplice is not aſſured of hi 


pardon ; but gives his evidence in vinculis, in cuſtody: 
and it depends on the title he has from his behaviou, 
whether he ſhall be pardoned or executed. A Juſtice ha 
no authority to ſelect whom he pleaſes to pardon or proſe- 
cute, and the proſecutor himſelf has even a leſs power « 
rather pretence to ſelect. than the Juſtice of Peace. 


# © 


— 


Ir reſts therefore on ꝝſage, and on the offenders om 
good behaviour, whether he ſhall be proſecuted or not 
And if, in a proper caſe, an application was to be made to ti ie 

Courh 
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perſon properly within the uſage, and who has fully com- 
lied with the requiſite conditions; I ſhould have no 
;ficulty in bailing him, in order that he might apply for 
e King's pardon. 


fore Mr. Juſtice Gould, the circumſtances of which were 
s follow : An accomplice made a fair and full diſcovery to 
e ſatisfaction of Mr. Juſtice Gould, who tried the other 
fenders. The other witneſſes who were called upon the 
al, proved the identity of the accomplice by the deſcrip- 
on of his perſon, but failed as to the identity of the other 
fenders; and the Jury, becauſe they doubted of the guilt 
the others, acquitted them. The Counſel on the part of 
e proſecution then contended, that the accomplice ought 
be tried : but Mr. Juſtice Gould, under the circymſtances 
the caſe, was of a contrary opinion, and I think very 
ghtly. 


THssE being the general rules, let us ſee how far the 
eſent caſe is applicable to them, or in any degree falls 
thin the reaſon of them. A bond is detected to have 
en forged : three perſons are apprehended on ſuſpicion 


e two Perreaus and the priſoner. The Juſtices by their 
idﬀvit ſay, they admitted the priſoner as an evidence 


complice : and they ſay they told her, © that if ſhe 


nol-B would ſpeak the truth, and the whole truth, not only in 


« forgeries, 


LAM appriſed of the caſe of an accomplice upon a trial 


Ninſt the Perreaus, and ſwear they conſidered her as an 


reſpect of the bond in queſtion, but of all the other 
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ourt, by an accomplice to be bailed; that is, in the caſe of Ropp's CA. 
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« forgeries, that then ſhe ſhould be ſafe ; if not, ſhe woll 
<< be proſecuted.” And the truth is, that in point of lay, 
ſhe was liable to be proſecuted for all. 


WHAT is the diſcloſure ſhe makes? It is this: *“ That 
« Daniel Perreau came with a knife to her throat, ani 
« threatened to kill her if ſhe did not forge one of the bond 
« in queſtion: That under the terror of death ſhe forgei 
« it; and that Robert Perreau brought the bond befor t 
tc ready filled up.” On this information ſhe is no accom. Wl ü 
plice ; ſhe has confeſſed no guilt, if the fact is true that ſhe 
was under the fear of immediate death; for it is the yi 
that conſtitutes a crime. She comes therefore in the 
character of a perſon injured, in the character of one t 
whom this violence has been done. Inſtead of being 1 
party offending, ſhe is a party offended, as much as a m 
who has been robbed on the highway. Further, the Ju 
tices do not treat her as an accomplice ; for they ought h 
have kept her in cuſtody if ſhe had been an accomplice; 
but they diſcharged her, and they did right, ther 
being no charge againſt her. But ſtill they ſay in ther 
affidavit, they did conſider her as an accomplice. Suppd 
they did really think her guilty, ſhe is not the more or k 
on that account an accomplice, But what is moſt materil 
is, that her information is flatly contradicted by herſelf: f 
on a voluntary confeflion of her own, ſhe took the whot 
guilt upon herſelf ; ſaid that ſhe alone forged the bond i 
75001. and that Robert Perreau was an innocent mil 


If the Juſtices had known of this confeſſion, they could 
| 8 


i 
' 
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have admitted her as evidence: becauſe by that confeſſion 
ſhe makes herſelf not only a principal, but the only petſon 
guilty. | | 


Ons of the bonds for which ſhe is now detained, is 
dated three months prior to the bond in which Robert 
Perreau was concerned. Of this bond'ſhe is totally ſilent, 
and denies any knowledge of the other two. Her informa- 
tion is therefore falſe, and the conditions offered to her by 
the Juſtices not complied with, 


I AGREE with Mr. Davenport, Fas if the had 
made a fair and full diſcloſure of all that ſhe knew, and 
the Juſtices had deceived her, under a promiſe or 
aſſurance or hope of a pardon from them, ſhe would be 
entitled to a recommendation to mercy : and in that caſe I 
ſhould have been of opinion to bail her, though the Juſtices 
had in ſtrictneſs no richt to make ſuch a promiſe, or give 
her ſuch aſſurance, If any evidence or confeſſion has been 
extorted from her, it will be of no prejudice to her on the 
trial, 


Tux three abir Tapas concurred z and Mrs. Rudd 


was oor remanded, 


AT the Old Bailey i in September Seſſion 1775, Mrs. 
Rudd was put to the bar, on an inditment for forging the 
bond of 53001. But Mr. Davenport and Mr. Cowper 
contended, that having been admitted as an evidence for the 
Crown, ſhe ought not to be put upon her trial. Mr. Bear- 


oft, Mr Lucas, and Mr, Howarth ſubmitted to the Court, 


K that 


Rupps CAs R. 
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Runy's Caxx that the condition upon which ſhe was admitted an evidence 

| was, That ſhe ſhould diſcover all the forgeries of which 

the perſons and herſelf had been guilty, but that ſhe had 

knowingly ſuppreſſed that for which ſhe was at preſent in. 

(a) Mr. Juſtice dicted. The Judges (4) diftered in their opinions upon 

. this ſubject, Mrs. Rudd was remanded, and the queſtion 
Aſhburſt, ſubmitted to the conſideration of THE'TWELVE JUDGES, 


Mr. Baron 
Hotham. 


Mas. Rupp was again put to the bar, on the firſt ay 
of December Seſſion following, and Mr. Jultice An 


delivered the opinion as follows. 


„ 


Seffon, upon your being brought to the bar, to plead 0 
ſeveral indictments found againſt you for forgery, it wa 
inſiſted upon by your Counſel, that in point of law you 
ought not to have been put upon your trial at all, as you 
had confeſſed yourſelf to be an accomplice before the 
J uſtices of Peace for the county of Middleſex, and had been 
by them admitted as an evidence for the Crown, againk 
your companions in guilt Robert and Daniel Perreau, 
The ground of that claim was founded upon the ſuppoſed 
merit of the diſcovery you had made : that being admitted 
to give evidence as an accomplice, and having performed 
your engagement to the public, by being examined before 
the Grand Jury, and being ready to have given evidence 
upon the trial, if called upon, you was entitled to pardon; or 
not to have been proſecuted, that you might bave time to appl 
elſewhere : that the conſtant practice in regard to accompli- 


ces becoming the King 8 evidence Was, That they ſhould 
not 
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not be proſecuted for the offence they had confeſſed, or Rupp CA. 
ſuch like offences: that a contrary conduct would be a 
breach of faith with you, and would diſcourage the future 
diſcovery of criminals, if after ſuch diſcloſures they were 
nevertheleſs to undergo - proſecutions for their offences · 
To this it was anſwered, that the diſcovery meant by law or 
practice to intitle an accomplice to favour, muſt be a full, 
ample, and true diſcovery; and that it would never diſcou- 
rage the making ſuch diſcoveries if criminals offering 
themſelves as witneſſes were made to underſtand, that to 
entitle themſelves to mercy or favour, they are to make a 
full diſeovery of all the offences about which they were 
- queſtioned, and of all their accomplices in guilt, And it 
vas farther inſiſted, that you had not made a fair diſcloſure, 
at the time of your examination, of all you knew relative 
to the forgeries which had been committed and publiſhed, 
but that you ſtood charged by the Grand Jury with ſeveral 
other forgeries which you had denied the knowledge of. 
Upon the debate of this matter before the Bench of Gaol 
Delivery, the Judges preſent not all concurring in one 
opinion, and it being judged a point of great weight and 
importance in the criminal law, fit to be fully conſidered 
and finally ſettled, how far, under what circumſtances, and 
in what manner, an accomplice, received as a witneſs, 
ought to be entitled to. favour and mercy ; the farther 
conſideration of the matter was then deferred, in order that 


the opinion of all the Judges might be taken upon the point f 
of law. 0 | 
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- Rvuvd's Casr- 


full and true information, ought not to be proſecuted for 


merely an equitable claim to the mercy of the Crown, 
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ELeven of the Judges have accordingly met, the Lord 
Chief Juſtice of the Common Pleas being abſent through 
indiſpoſition; and have maturely and deliberately con- 
ſidered of the matter, under all the circumſtances; and it 
falls to my ſhare to deliver, in your preſence, to the public, 
the ſubſtance of their reaſons upon the occaſion, that the 
ground of their reſolves may be riglitly underſtood. Al 
the Judges were of opinion, that in caſes not within any 
ſtatute, an accomplice, who fully and truly diſcloſes the 
joint guilt of himſelf and of his companions, and truly 
anſwers all queſtions that are put to him, andis admitted by 
Juſtices of the Peace as a witneſs againſt his companions, 
and who, when called upon, does give evidence according. 
ly, and appears under all the circumſtances of the caſe to 
have acted a fair and ingenuous part, and to have made a 


his own guilt fo diſcloſed by him, nor perhaps for any 
other offence of the ſame kind, which he may accidentally, 
and without any bad deſign, have omitted in his confeſſion ; t. 
but he cannot by law plead this in bar to any indictment Wl ? 
againſt him, nor avail himſelf of it upon his trial; for it i 


from the Magiſtrates expreſs or implied promiſe of an in- 


demnity, upon certain conditions that have been performed; ¶ ci 

it can only come before the Court by way of application to 

put off the trial, in order to give the priſoner time to applf 

elſewhere. . Nine of the eleven Judges were of opinion n 

T hat all the circumſtances relative toa priſoner's claim of in- pri 

demnity, in ſuch a caſe, not only may, but ought to be laid Hg 
| before the Court, to enable them to exerciſe their diſcretion, fror 


whether, 


* 
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5 


whether, upon the grounds before them, the trial ſhould be ropy's Carr, 


put off, and conſequently have intimation given that 
the priſoner ought not to be proſecuted ; for the diſcretion- 
ary power exerciſed by the Juſtices of the Peace in admit- 


ting accomplices to be witneſſes, founded in practice only, 


cannot controul the authority of the Court of Gaol Deli- 
very, and exempt at all events the accomplice from being 
proſecuted, Upon every motion made, upon collateral 
equitable grounds, the Court will fee and examine into the 
whole truth, and conſequently ought to be informed of all 


the circumſtances affecting the caſe, ; 


Tut affidavit of the Juſtices, therefore, muſt in this caſe 
be neceſſarily taken into conſideration, to ſee upon what 
ground they admitted the priſoner as a witneſs. For if the 
Court looked no farther than the priſoner's own informa- 
tion, in the preſent cafe, they could not have learnt from 
thence that ſhe had ever been conſidereg as an accomplice 
at all; and as ſuch have been admitted as a witneſs againſt 
the Perreaus, in either of the proſecutions. Upon their 
afidavit it appears that the public faith was not engaged but 
conditionally, and that there was an expreſs admonition 
given to the priſoner, not to conceal any part of the truth, 


Tux ſame nine Judges alfo were of opinion, that if the 
matter ſtood ſingly upon the two informations of the 
priſoner, compared with the indictments againſt her, that 
(he ought to have been tried upon all or any of them; for 
from the priſoner's information, ſhe is no accomplice; ſhe 


K 3 has 
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Runy's Cazx, has not confeſſed herſelf guilty of any offence at all, By 


their repreſentation, the ſhare ſhe has had in theſe tranſac- 
tions is perfectly innocent; but ſhe exhibits a charge againſt 


Robert and Daniel Perreau, the one ſoliciting her to 


imitate the hand of William Adair, from a paper he pro- 
duces; the other forcing her to do the fact of forgery, under 
the threat and fear of death. Her two informations are 


contradictory, and every indictment that is preferred againſt 
her proceeds upon a falſification of the account ſhe has 


given; for ſhe anſwers to the Juſtices interrogation, that 
ſhe did not know of any other forgeries; ſo ſhe does not 


confeſs, make any diſcovery, or become a witneſs concern- 


ing theſe offences; and if ſhe has ſuppreſſed the truth, and 


not made a full and fair diſcloſure, the forfeits all equitable 
claim to favour and mercy. But if ſhe has told the truth, 
and the whole truth, ſhe cannot be convicted. On the 
other hand, taking the aſſidavit of the Juſtices, and all the 


caſe into conſideration, if ſhe is guilty of the charge 


contained in the indictments preferred by Sir Thomas Frank- 


land, the Judges are of opinion, as her informations before 


the Juſtices have no relation to theſe charges, they can in 
no light be applied to mitigate her offences, 


UPox the whole, whether the priſoner is guilty or not 
guilty, is a fact ſtill to be tried by a Jury upon legal evidence 
only, without prejudice tothe priſoner from any thing which 
has been inſiſted upon in point of law by her Counſel, to en- 
empt her from any trial at all; for it would be hard indeed 
upon the ſubject, who has a right to advice and aſſiſtance of 
Counſel in all matters and points of law that may ariſe 


upon 
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upon his caſe, if the eventual deciſion of the Court againſt Revy's Cas, 


the points of law inſiſted upon in his behalf, ſhould preju- 


dice the ſubſequent trial of the facts, which is ultimately to 


be governed by the rule of evidence, and to be decided by 
the verdict of the Jury. I hope and truſt, the facts will be 
tried without the leaſt attention to, or even a remembrance 
of, any one matter or thing whatever, which has either 
made its appearance in print, or been the ſubject of common 
converſation. I ſhall only add, that an accomplice, who 
deſires his trial may be put off, that he may apply for mercy 
under all the moſt regular pretenſions before laid down, 
confeſſes the guilt; but, under the circumſtances of this 
caſe, if the priſoner confefles theſe indictments, ſhe has no 
promiſe of mercy, and no claim to favour, for the reaſons 
aforeſaid, The JUDGES therefore are of opinion, That the 
trial ought to proceed; and I have authority to ſay, that the 


Lord Chief Juſtice of the Common Pleas concurs in that 


opinion, 
f i 


—— 


Ix conſequence of this determination Mrs. Rudd was 
tried by Mr. Juſtice Aon, preſent Mr. Baron Burland, 
and Mr, Serjeant Glynn, RECORDER, for forging a certain 
paper writing purporting to be a bond ſigned, ſealed, and 
delivered by William Adair, Eſq. in the penal ſum of 


10,6001, conditioned for the payment of 53001. with law- 


ful intereſt to Robert Perreau, on the 23d March 1775, 
with an intention to defraud, iſt, William Adair, 2d, 
dir Thomas Frantland, Baronet. There were alſo other 
counts for uttering it with the like intention, | 

| K4 | Tas 
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Ruvdy's Casr. 


To give evi- 
dence againſt a 
priſoner, under 
a hope that the 
conviction of 
ſuch priſoner 
vill tend to pro- 
cure the pardon 
of a huſtand 
convict, goes to 
the credit and 
not to the com- 
petency of the 

0 Witneſs, 
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Tux firſt witneſs produced on the part of the proſecutiqn 
was Henrietta Alice Perreau, the wife of Robert Perreau, who 
was then under ſentence of death for having knowingly 
uttered the bond of 7500l. Mr. Serjeant Davy, the 
priſoner's Counſel, aſked her, “ Is it not your opinion, that 
the fate of your huſband will depend on the conviclion 
&« of Mrs. Rudd?” To which Mrs. Perreau anſwered, 
«© I am not clear of that.” He then aſked, ** Do you not 
& hope, or expect, that the conviction of Mrs. Rudd will be 
&« means of obtaining your huſband's pardon ?*? To which 
Mrs. Perreau anſwered, © I have nothing but the truth to 


 «fay,” On being preſſed to anſwer the queſtion direct, 


2. Term Rep. 
29+ 


ſhe ſaid, © I don't hope for the conviction of Mrs. Rudd.” 
« 1 hope Mr. Perreau's innocence will clearly appear.” 
She was then aſked, © Whether ſhe did not apprehend that 
« Mrs Rudd's conviction would contribute to procure her 
« huſband's pardon?” To which ſhe anſwered, “ If Mrs, 
« Rudd is found guilty, I ſuppoſe it will. I hope it may be 
e the means of procuring Mr. Perreau's pardon,” | 


rox this evidence it was ſubmitted to the Court, that 
Mrs. Perreau was an incompetent witneſs; and the point 
was elaborately argued by the Counſel on each fide. But 
THe Count were of opinion, That it was not an objec- 
tion that would go to her competency, though it would go 
very ſtrongly to her credit; and her teſtimony was accord- 


ingly received. 


AFTER a very long trial the Jury brought in their verdid, 
& According to the evidence before us, Nor GuitTy.” 
; | DANI 


CASES IN CROWN LAW. 


ecuted at T yburn on Wedneſday 17th January 1776. 


uh. th. tt is. EE 


The King verſus Beech. 


N the King's Bench, Michaelmas Term 15. Geo. 3. the 
defendant had been convicted of perjury in an affidavit; 
and a rule had been obtained to ſhew cauſe HO: the judg- 
ment ſhould not be arreſted, 


Ms, Bor LER and Mr. Dunning, in ſupport of the rule, 
relied upon a variance between the indictment and the 
afadavit. In the affidavit the defendant ſwore, that “ he 
C under/iood and believed,” & M. The aſſignment of the 
perjury in the indictment was, that * he had falſely ſworn 
that he #ndertood and believed, &c. omitting the letter s 
and they inſiſted that this being a variance in the material 
part of the charge, viz. in the aſſignment of the perjury 
Itfelf, was fatal, and could not be cured by verdict, and 


ited 2. Salk. 660. Hutton, 56. Cro. Jac. 133. 5+ Ce. 45 
Ld. Raym. 1224. 


Loxůp MansFieLD. This is an application for a new 
rial in an indictment for perjury, upon the ground of a 
material variance between the affidavit and the indictment ; 
he letter s being left out in the word underſtood. We 
have looked into all the caſes on the ſubject; ſome of which 


go to a great degree of nicety indeed, particularly the caſe 


in 


DANIEL PERREAU and RonerT PERREAU were ex- Robbe Cain» 


CAR 64. 


The word under. 


tood inſtead of 
underſiood, held 
an :mmaterial 
variance in 
an indictment 


of perjury. 


Cowper, 229. 
Douglas, 194. 
1, Term Rep. 


237. 


on — — * 
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Bxxcu's Carz. in Hutton, where the word indicari was written for indie. T 


tari ; but that caſe is ſhaken by the doctrine laid down in 9 
2. Hawkins P. C. p. 239. The true diſtinction ſeems pr. 
be taken in the caſe of The Queen v. Drake, 2. Salk. bo, 

which is this: That where the omiſſion or addition of a letter i 


(a) _—_ ai does not change the word, fo as to make it another word (ae 
for « — BY . . 51 


the variance is not material. To be fure, a greater ſtrid 
neſs is required in criminal proſecutions than in civil caſe; 7 
and in the former a defendant is allov.cd to take advantaę il 

of nicer exceptions. But this is a caſe where the matter bal 
been fairly tried, and where the omiſſion of the letter; K 


certainly does not change the word. Therefore we are i 
of opinion, That the Jury were very right in reading i 1 
« underſtood ;” and the rule for arreſting the judgment mak 


be diſcharged, , 
Nork. The introductory words in the indictmenti N 
this caſe were, ** to the TEXOR and EFFECT following.“ ? 
db; 

| 1 


Cax 65. Captain Roche's Caſe. 


The Jury can- AT the Old Bailey December Seſſion 1775, David Ruclt 
not be charged 4 : ; 

at the fame uas tried before Mr. Baron Burland, on a ſpeci 
time to try the OY n N 
beo il er commiſſion, preſent Mr. Juſtice Men, and Mr. Serje 

Avtrefois geit, Glynu, RECORDER, for the wilful murder of John Ferguſi 
and Net guiliy. : - | : 
” at the Cape ef Good Hope, on the coalt of Africa. 


T 


CASBSIN-CROWN: LAW. 
To this inditment Captain Roche. pleaded Autrefois 


preme Court of Criminal — there. 


je Jury may be charged at once with this iſſue, and that 
Net guilty. 


Tux CourT. In pleas in abatement there are two 
ſues, and they are always tried upon ſeparate charges to 
e Jury. Beſides, charging them with both iſſues at once 
ould lead to this abſurdity, that being charged with both, 

ey would be obliged to find upon both; and yet if the firſt 
nding was for the priſoner, they could not go to the ſecond, 
cauſe that finding would be a bar. They are diſtinct iſſues, 
id the Jury muſt be ſeparately charged with them. 


Tur Counſel for the proſecution was therefore ordered 
I bar, and the caſe was tried on the general iſſue, 


Tux priſoner was acquitted. 


. 


Joſeph Harris and Thomas Minion's Caſe. 


PHE JupGes met at Serjeants Inn Hall on the firſt 
day of Hilary Term 1776, to conſider the following 
ale, which had been reſerved by Mr. Juſtice A/burf at 
e Old Bailey during the then next-preceding ſeſſion. 

| IT 


quit before Olaff Martins Bergh, Provincial Fiſcal of the 


Mr. JR JEANT Bax the proſecution moved, that. 


d put in a replication ; but the priſoner withdrew the plea 


1397 


Rockn'eCande? 


2. Hawk. Pp. C. 


ch. 35 paſſim, 


and p. 276. 283. 


593, 

Hobart, 270. 
I. Bulſt. 141. 
Yelv. 204. 
Cro. Jac. 283. 
4. Co. 45. 
Staund. 82. 
Cro. Eliz. 495. 
Moor, 457. 


CAs E 69s 


What evidence 
is neceſſary to 
ſupport an in 
dictment for 
His b Treaſon 


on 8. and . 


Will. 3. c. 26. 
ſ. 4. 


1 
= 
1 
5 
| 
= 
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Hannys and 
Min1on's 
Cas. 


- priſoners with having “ coined and counterfeited one piecy 


in evidence. At the time the priſoners were apprehendel 
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Ir was an indictment conſiſting of two counts, for high 
treaſon in counterfeiting the coin. The firſt count wy 
framed upon the ſtatute 25. Edw. 3. c. 2. and charged th 


« of the money of this realm called a Shilling.” The fe. 
cond count was founded on the ſtatute of 8. and 9. Will.; 
c. 26. ſ. 4. and charged them with having “ coined on 
piece of falſe, feigned, and counterfeit money and coin 
« to the likeneſs and ſimilitude of the good, legal, and cur 
« rent money and filyer coin of this realm called a Si. 
« ling, againſt the duty of their allegiance.” 


To ſupport theſe charges the following facts were give 


Ainion was iitting by the fire ſide. Harris had a pait d 
ſciſfars and ſome metal in his hand, which he was clipping 
into ſlips of more than an inch broad. There was a er 
cible on the fire, and metal melting in it, a pair of ſcale 
and weights, with ſome good ſilver lying by them. Ina 
box, with the lid open, were the flaſks and moulds, and ſe- 
veral pieces of baſe metal which appeared to have been cal 
in the moulds, for the impreſſions upon ſome of them ei- 
acily reſembled that on one of the good ſhillings which wa 
lying near them. In theſe pieces of baſe metal there is 1 
ſmall mixture of good ſilver, which by heating them, an 
then immerſing them in agua fortis and water, draws ol 
the ſilver upon the ſurface of the metal. But no one piect 


of baſe metal at preſent found was in ſuch a ſtate as t0 


make it paſſable ; for to make ſuch pieces of baſe metal 
complete 
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ompletely reſemble ſhillings, they muſt be rubbed, filed, 
and thrown into aqua ar 


Tux learned Judge ſaid, he thought the firſt count in this 
ndictment new and ſingular, and upon enquiry it appeared 
hat it had been now introduced for the firſt tim:; and that 
n two inſtances which had lately happened, where the 1n- 
ſictment conſiſted of one count only, ſimilar to the ſecond 
ount in the preſent indictment, the Jury, upon evidence 
ike the preſent, had been directed to acquit the priſoners. 
pon the authority of theſe two determinations his Lord- 
hip told the Jury, that in his idea the different formation of 
be indictment could not vary the nature of the offence, and 
berefore they ought to find their verdict Net Guilty, The 
ury however found the priſoners Guilty on the firſt count, 
d acquitted them on the ſecond, 

Tae QuesT10N ſubmitted to the Jonoxs was, Whe- 
ter, under theſe circumſtances, the conviction was proper? 
d they were unanimouſly of opinion, that it was not. 


Stephen Self 's Caſe. 


\ T the Old Bailey in February Sefion 1776, Stephen 

Self was tried before Mr. Serjeant Chun, RecorDeR, 
the wilful murder of William Kingroſe, his apprengice, 
means of famine and harſh treatment, 


| 141 
Hazz1s and 


Mix Ton's 


Cas. 


Carr 67. 


If a maſter by 
premedirated 
negligence or 
harſh uſage 
cauſe the death 
of his appren. 


| tice, it is mur- 


der. 


Tre 
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srtr's Cart. 


Co, Lit. 295: 


3- Inſt. 48. 91. 


1. Hale, 425. 
432+ 

Palmer, 548. 
9. St. Tr. 146. 
to 251. 


Pullen, 122. 


Cromp. 24. 90. 


1. Hawk. P. C. 
118. 

9. Co. 81. 
Staund. 17. 
Ld. Ray. 143. 


Stra. 856. 284. 
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THe final cauſe of the death of the deceaſed was a toit 
fication in his legs, the ſeeds of which had originated fra 
the impoveriſhed ſtate of his blood, occaſioned by a loy 
confinement on bread and water in Bridewell. © Then 


was ſtrong evidence however that neglected chilblaing, 
a feries of very rigorous and cruel uſage, which he had 
a long time endured from his maſter, had been the ** 


cauſe of his deceaſe. | N 


" 
Fif If 


IT was therefore left to the Jury to conſider from wi 
of theſe two cauſes the death proceeded ; with an obſe 
tion, that if they thought it had proceeded from the pal 
negligence or active ſeverity of his maſter, ſubſequent 


| his confinement in Bridewell, the law would * malig 


and the offence would be murder (a). 


i 


Tux Jury, feeling the atrociouſneſs of the priſon: 


conduct, but doubting whether it had been the cauſe} 


death, found him guilty of man- ſlaughter. The Court! 
ſitated a ſhort time as to the propriety of this verdict; 
in favorem vitæ it was at length recorded, and the cafe 
ferred, by the concurrence of Mr. Juſtice Gould and M 
Baron Hotham, to the conſideration of the JuDGEs. 


THe JuDGEs were clearly of opinion, that there wzs! 
ground for the verdict, for that it was either murder, « 


ſuffer to be allowed and given, ſaß 
ent food, drink; and neces 
ſupport life, O. B. February 
1784. 

oflel 


(a) See the trial of William 
Wade, for the murder of Conſtance 
Froſt, his apprentice, for refuſing 
to allow and give, or to permit and 


or. 


18 
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fence at all; but as the Jury had - thought proper to find 
t man-ſlaughter, they. would not meddle with it; and the 
priſoner was accordingly burnt in the hand and diſcharged. 


=@ 


; 
1 


Gdaoats Caſe. 


\ T the Old Bailey in F ebruary Seſſion 1776, Archibald 


Girdword was indicted on 27. Geo. 2. c. 1 5. and 
tied by a Jury of the county of Middleſex, for feloniouſly 


ending a certain letterin writing, with the fiQtitious letters 
ff J. V. thereto ſubſcribed and ſigned, to one John 


ridge, of David- Street, Berkeley- Square, threatening to 
kill and murder him the ſaid John. The contents of the 


etter were as follow : 


«SIR, 


“ AM forry to find a gentleman, like you would be guilty 
of taking Mac Alleter” $ life away for the fake of two or 
three guineas; but it will not be forgot by one who is 
but juſt come home to revenge his cauſe. This you may 


3 February 9, 1776. i 


depend upon, whenever I meet you, I will lay my life for 
him in this cauſe. I follow the road, though 4 have been 
cut of London; but on receiving a letter from Mac Al- 
ger before he died, for to ſeek revenge, I am come to 
town, | I remain a true friend to Mac Alle/ler. © 


ec . ww f 


Ir appeared in evidence, that the priſoner had Aer 
s letter, ſealed up, to one Elizabeth Robinſon, at the gate 
of 
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Cask 68. 


In a threatening 
letter the threat 
muſt be direct 
and plain; but 
the bare deli - 
very of the let 
ter, though ſeal= 
ed, is evidence 
of a knowledge 
of its contents, 
and the offender 
may be tried in 
the county 
where the pro- 
ſecutor received 


Cro, Cir. Cau. 
153. 

1. Burn, 293. 
. Hawk. P. . 


226. 


Poſt-Office in Newgate: Street, from whence it went regu. 


ſideration of THE TWELVE JUDGES, 


Fin, WHETHER there was ſufficient evidence to 


cnons'tw/oroWn LAW: 
of Newpate'; 7 that ſhe immediately carried it IOW Penis 


larly, as it was directed, to the proſecutor 10 David: Sts 
Berkeley-Square ; but there was no proof that it was the 
priſoner's ION: or that he was acquainted With it 
contents. Kb n T 
cee d hed 267950195 11243 vag. 
Mx. Baron Heben left it to the Jury, Fir, Whethe 
from the fact of the priſoner's having delivered the letter u 


Elizabeth Robinſon, they believed that he knew the con. 
tents of it? Secondly, Whether they thought the terms d 


the letter conveyed an actual threatening to kill or murder] 


Tux Jury found the priſoner Guilty; but the judgment 
was reſpited, and the following points ſubmitted to the con. 


4 


left to the Jury of the priſoner's ſending the letter, um 
ing the contents ? | | LEM 


| Secondly, WuprHER there was ſufficient evidence of 
purporting to be aletter threatening to kill or e | 


Thirdly, WHETHER the Rike was oth iel by 
Middleſex Fury, the letter having been delivered by the pn 
ſoner in London, and put into a Poſt-Office in Londen| 
another perſon, from whence the proſecutor received it! 

Middleſex ad ks | 4 


| 


CASES IN RON LAW. 245 
On * firſt day of the enſuing Eaſter Term, the Jupe xs, Ora * 


being aſſembled at Sexjeants Inn Hall, were unanimouſly « of © 
opinion, T hat the conviction was right upon all the points 


ſubmitted to their conſideration. They thought, however, 


that the eonſtruction which the Jury had given tothe letter 
was rather ſtrained z but as that was a matter which they 
had under their conſideration, and it had ſo appeared to 
them, the JuDGEs would not interpoſe. 


11 8 
y - = —_ & © = 


The King verſus Garland. 


'T the Gaol Delivery holden at the Caſtle of Taunton „* RESO 
in and for the county of Somerſet on 13th March 1776, x — 5 


before Mr. Baron Eyre and Mr. Baron Hotham, William n open paſſige | 


Car 69. 


eight feet wide, 
Garland was indicted for burglariouſly breaking and enter- and 7 = 
ing the dwelling-houſe of George Shaw with intent to « com- matifion by any 

fence, is not, 
mit a felony. | within the cur- 


Tux Jury found the following verdiQ : © That the pri- 3: Inft. dr. 
ſoner broke and entered, in the night-time, an out-houſe Kath 2s. tho 

in the poſſeſſion of George Shaw, and occupied by him bx 
* with his ſaid dwelling-houſe, and ſeparated therefrom by 245. 
an open paſſage eight feet wide, with intent to commit a 
' felony : That the ſaid out-houſe is not connected with 
"the ſaid dwelling-houſe by any fence incloſing both the 
laid out-houſe and dyelling-houſe, but whether, &c,” 

L Tus» 


Gant anni 
Sat. 


- 


eden 70. 
A variance of 


« record” in- 
Read of re- 


u ceived” is not which was ſet forth in the ind 
fatal; and the 


fel- © to ſay” 


words « as 

6 lows {that is 

. to ſay}” do 

not bird the 

party to an ex- 

act recital. 

Salk. 660. 

2. Stra. 231. 

* 

288 193. 
229. 

2. — 616. 


Ld, Ray. 1515. 


to conſider this out- houſe as part of the dwelling-houl 


CASES IN CROWN LAW. 


Tus eaſe was referred tothe conſideration ofthe Juveny 
and they were unanimouſly of opinion, That from the mar. 
ner in which the Jury had found the facts, it was impoſlib 


and therefore, as the burglary was the only offence chargy 


. priſouce . be noquitied (a). 


() Domus manſicnalis doth not 
only include the dwelling - houſe, bur 
alſo the out-houſes that are parcel 
thereof, as barn, ſtable, cow-houſes, 
dairy-houſes, if_they are parcel of 
the meſſuage, though they are not 
under the ſame roof, adjoining, or 

s to it. Co. P. C. 64. Dal- 
ton, 254. Is Hale, 558. And it 
was agreed by all Tux Jupcxs in 
the time of L. C. J. Hyde, that the 
breaking and entering. in the night- 
time, a bake-bouſe, eight or nine 
yards diſtant from the dwelling- 
houſe, and only a pale reaching be- 


Hart's Caſe; 


T the Lent Affizes for the County of Worceſter 17 
Thomas Hart was tried for forging a bill of exchang 


ictment as follows (thati 


« No. 21 5. 


4 


Bankers, London,” 


TL. 42 oo 0 Hur, April 24, 1115 
Two MonTas after date, pleaſe to pay to Mr. Tho 
6 Jones, or order, the ſum of F orty-two Pounds, Value! 


60 ceived, and place the ſame to Account of 
._ « Meſirs. Halliday and Co. 


tween them, was burglary. Col 
caſe, 1 Hak, 558. But if the n 
houſe be far remote from the dwl. 
ling-houſe, ſo as not to be reaſonath 
eſteemed parcel thereof; as if i 
ſtands a bow-fhot off, and m 
within or near the curtilage of th 
chief houſe ; it is not downs marks 
nalis, nor an part thereof, Tar, 
Book, 2. Edw. 6. Bre. Cor. 1k 
t. Hale, $59. Ses alſe Green's cd 
Old Bailey February Seſſ. 1789, hin 
Mr, Baron Trnomp»$0N, and bh; 
TFuſtice Gros. 


„GRE PRINCE 


CASES IN CROWN LAW: 


rand; + e er — 


34 | C A 


Warn hs bill was tongs in Aki it ** 


courſe objected, that this variance was fatal; for although 


had undertaken by the words © as follows (that is tay)” 
to recite the bill ſecundum tenorem, he was bound to do it 
literally and preciſely, 


Ir was left with the Jury to conſider whether they 
thought the two words imported one and the ſame thing; 
id they found the priſoner Guilty, but the judgraent u was 
ated for the opinion of the Judges, 


r 


= 


; £328 


Tae J UDGRS conceived it to be a proper queſtion for the 
Jury; for conſidering it as an abbreviation, yet if it meant 
only the ſame word as that uſed in the indictment, it would 


, Juſtice Gould ſaid he conſidered it as the fame word, 


; it for any other word in the Engliſh language. 


* 


with intention to defraud one John Griffith, There was a 


that the word Feceived was ſpelt receivd; and it was of 


the two words have the ſame ſound, yet as the proſecutor 


147 
HazT's CAsz. 
Powel's caſe, 
ante, Þ. 76. 
May's W 
poſt. 

Beach 8 9 


ante, P · 137. 


ot vitiate, for then it could ohly mean the ſame thing. 


nly miſ-ſpelt, and that there was not a poſſibility of miſtak- ; fe 


. v8 
ca 71, 


A fenterice of 
* — 


-out burning or 


impriſoament. 


the 4th of Auguſt 1744, at the pariſh-church of Long 


that place. On gth November 1768, ſhe inſtituted fi 


biſhop of Canterbury, to EveLyn PrerPoINT, Dal 


© the wife of the ſaid Auguſtus, feloniouſly did marry u 


by Lord Mansfield to remove the proceedings into 


EARS TH CROWN LAW. 


The Dorcuzss of Kinos row's Caſe, 
in the Hovsz of Pzzrs, April 1776. 
E LIZABETH CHUDLEIGH, daughtit 


Colonel Themas  Chudleigh, of Chelſea Collage, wa 
married to the Honourable Auguſtus Jobn Herviy a 


in the county of Southampton, as appears by the regiſter 


of Jactitation of Marriage againſt Mr. Hervey in the C 
ſiſtory Court of the Biſhop of Londen ; and on the 100 


February 1769, ſentence was pronounced, « That the 
« Elizabeth Chudleigh was and now is a Spinſter, a 


' & from all matrimonial contracts and eſpouſals with the 


« Auguſtus John Hervey.” On the 8th March 1469, M 
Cbudleigh was married, by ſpecial licence from the Ard 


Kingflon. And On the gth January 17755 an indi men ( 
polygamy was found at Hicks's Hall, te That Eli zabeth 3 


9 wife of Auguſtus John Hervey, Eſq; of Hanover-Squ E 
in the county of Middleſex, being then married, and 


« take to huſband EvELyn PIERro r, Duke of Tu 
« the faid Auguſtus Fohn Hervey being then alive, Ee," 


On the 18th May 1775; a writ of Certiorari was gratt 


Court of King's Bench; but this writ was ſuperſeded; f. 
on 11th November 1776, another writ of Certiorari, yt 
«6 York 


CASES IN CROWN LAW: 


King in Parliament. 


On 15th April 1776, a commiſſion was directed to Henry 
Earl Bathurfl, Chancellor, appointing” him Lord High 
Steward of Great Britain, and authioriſing him to try. the 
iid inditment. The Lords came on the ſame day from 
ir own houſe into the court erected in Weſtminſter- hall; 
Her GRACE, who had been admitted to bail, appear- 
i; xt the ber, was ede ed, and in thx e ths 
; arraigned by the Lord High Steward. The indictment 
s then read by the Clerk of the Crown, to which the 


hi pleaded Nor GUILTY, | 


* 


Tux Durcnhzss or KincsToON immediately ſubmitted 
o the Court, that as her ſuppoſed marriage with Mr. 
rrvey was the ground af the preſent charge againſt her, 
he ſentence of the Conſiſtory. Court, pronouncing her free 
m all matrimonial contracts and eſpouſals with him, re- 


r ſtated againſt her reſpecting ſuch, pretended marriage. 


urt, from the libel to the ſentence, were read; and the 8 
eſtion, Whether, the ſentence was concluſive or not, Was 
ery elaborately argued by the Counſel on each ſide (a) z but 
ie Lords ordered the trial to proceed, and after a hearing 
four days, pronounced the priſoner. GUILTY, 


« Yorr;” iſſued, to — ths: procredings — the Dgrenzes or 


KingeTon's | 
| Cain, 


mining unreverſed and unimpeached; ought. to be con- a 
ve; and that no other evidence ought to be received | 


Tux whole of the proceedings in the Eeclefaſtca 


22 For the 


= © 
Mr. Sol. Gem 
Mr. — 
Dr. Harris. 


For Gesees 
Mr. Wallace, 
Mr. Mansfield, 
Dr. Calvert, 


L 3 he PO 


— 
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DuTcnrss of In conſequence of this verdict, ſeveral queſtions were ſub. 
KinesToN' s 1 R | 

Cars. - mitted to the conſideration of the TWELVE Jupars, an 


the following points were Ls 


| Firſt, THAT a ſentence of the Spiritual e ſt 
marriage, in a ſuit for jactitation of marriage, is not con. 
cluſive evidence, ſo as to ſtop the Counſel for the Crom 
| from proving the faid , in an ne 
polygamy. 


Secondly, Tr ar, admitting ſuch ſentence to be condlaſire 

upon ſuch indictment, the Counſel for the Crown may be 

admitted to avoid the effect of ſuch ſentence, by proving tte 

ſame to have been obtained by fraud or colluſion. 

a- Hawke 475 Thirdy, Tur by the ſtatute 1. Edw. 6. c. 12. fl 16. ahn 
convicted of a clergyable felony is intitled to his immediat 

diſcharge, without reading or burning in the hand, or being 

: liable to impriſonment by the 18. Eliz. c. 4. ſ. 3. Axp THA 
this privilege given by ſtatute being ſuch as may be enjoyed 

bye Peereſs, i is by operation of la communicated to her, and 

puts her i in the ſame fituation as a Peer. The conſequence 

of which is, that a Peereſi convicted of a clergyable felony 

praying the benefit of this ſtatute, i is not only excuſed, from 

capital puniſhment, but ought to be immediately diſcharges 

2 2 a without being burnt in the hand (4), or liable to any i im. 
19. Geo. 3, priſonment. Ä | 
8 74+ log. 5 555 


Tu priſoner was accordingly diſcharged, 
0 wg Gly 1 


CASES/IN CROWN LAW. 


John Brown's Caſe. 


Juſtice Gould, for the wilful murder of John Moncafter. - 


thought fit to find the priſoner guilty of murder, and 
perſiſted in their yerdit, Sentence of death was according- 
ly paſſed upon him; but he was reprieved from execution, 
until the evidence which had been given againſt him was 
ſubmitted to the conſideration of the TwzLvz Jvpoxs; and 
on the firſt day of the enſuing Michaelmas Term, the caſe 
was ſtated at Serjeants Inn Hall to the following effect. 


Taz Casx. The priſoner was a common ſoldier, in a 


was, at the time mentioned in the indictment, on a recruit- 
ing party at Sandgate, In this character he had behaved 
Curing the courſe of hve years with great propriety as a 
ſoldier, and with good · nature and humanity as a man. On 
the 26th June 1776, he went with ſeveral of his comrades 
into a public-houſe in Sandgate kept by one Meggiſon, to 
drink. This was between one and two o'clock in the 
morning, A quarrel aroſe ſoon after between the ſoldiers 
and a number of keelmen who were in the houſe, They 
went out into the ſtreet, and a violent affray enſued, which 


. Summer Aſſize in 1776 for the County of. 
John Brown was tried and convicted, before Mr. 


Ir had been argued by the priſoner's Junſel, that the 
offence was only Manſlaughter, and the learned Judge con- 
curring in that opinion had ſo directed the Jury; but they 


regiment of foot commanded by Captain Peter Hunter, and 


L 4 o oceaſlioned 


Carr 72. 


Ilandaugbter. 


3- Inſt, 6 3. 

1. Hale, 466. 
4+ Bl. Com. 
186. 194. 


5. Burr. 2799 
Foſter. 298.29. 
Ld. Ray. 1496, 
Stra. 481. 6 
Cowp. $32, 

r, Hawk. P. C. 


125. 


152 
Brown's 
Car, ; 


ſtripped, and a party of five or fix came up, fell upon bin, 


it is, I'll ſweep the ſtreet. The mob preſſed i in upon 


Tue mob then fled, and he purſued « one of them down the 
| ret to a place called THE SWELL. The ſoldier who wat 


might be miſtaken for a keelinan, was going along about 


 CASES'IN'C ROWN LAW; 


accaſioned a great tumul of men, women, and children. 
Between two and three o'clock one of the ſoldiers was ſeen 


and beat him cruelly. A woman called out from a window, 


«© You rogues, you will murder the man,” The pride, 
who had before, with his {word in the ſcabbard, driven a part 


of the mob down the fireet, returned; when ſeeing his com. 
rade thus uſed, Te drew his ſword, which he brandiſhed ig 


the air, and defiring the mob to ſtand clear, ſaid, * Ther 


them, and he ſtruck at them with the flat ſide ſeveral times. 


tripped got up, and ran into a paſlage to ſave himſelf, 'The 
priſoner returned, and aſked if they had murdered his com- 
rade. The people came back and aſſaulted bim ſevera 
times, and then ran from him. He ſometimes brandiſbel 
bis ſword, and then ſtruck fire with the blade of it upon the 
ſtones of the ſtreet, calling out to tlie people to-keep off, 


At this time the deceaſed, who bad a blue jacket on, and 


five yards from the ſoldier ; but, before he paſſed, the ſoldier 
went to hls. and ſtruck him on the head with bis ſwitid, 
The deceaſed ran ſome p paces and fell down, roſe again, ran 
a few paces further out of the. priſoner” 8 ſight, fell down 
again, and immediately expired, The mob ran into. the 
paſſages near THE SWELL. The ſoldier ſaid he had been 
badly uſed; and i it was the opigion of two witneſſes, that 


« if he had not drawn his ſword, they would both of then 
« ave been murdered. * 


Tut 


CASES LN-0-RO-WN: LAW. 


Tux JuncEs were clearly of PR That it was Ry 
i 41 * o el * 07:4 | 114] 


- 9 "4 * j , " - 7 
. * 4 , F a bl - «4 p 


Willi akebartts Cafe, 


AT the Summer Aſſize for the County of Suben, in the 
year 1776, William Ateburſt was tried before Lonn 


. forging : a * note, payable to the 
fad William Mehurft. 


Ir appeared in evidence, that the note was not dl 
payable to ofder that the priſoner had paid it away to a 
perſon in patt diſcharge of a debt which had been long 
contrated ; but that he had mor imo it. 


Taz bolder of the note gave a general” releaſe to tte 


„ner of it, whoſe name was charged to be forged; and 
e queſtion was, Whether ſuch ſuppoſed « drawer was, under 

is releaſe, a competent witneſs to prove the forgery? _ 

r 1 5 | 

|. WY Lond Mansriezy, after, the paint had been debated at 
bar received the evidence, and the priſoner was con- 
' Nee | 

" WY 752 priſoner recciyed judgment, but was not executede 

n 


10 


LR” 
— ws 


153 


r 


Care 7% 


The ſuppoſed 
drawer of a pro · 
miſſory 
aids, and 
not payable to 
order, having 
received a genes 
ral releaſe from 
the holder, is a 
competent wit. 
neſs to prove 


the forgery, 


— —e ͤ — — ms — 
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Car 74. : 


An inditment 

for perjury at an 
Aſſize, may al- 
ledge the oath to 
have been taken 


before axe of the 


Judges in the 
epramiſſion,tho* . 
the names of 
both are inſerted 


ja the caption, 


CASES IN CROWN LAW. 


The King againſt Alford. 

HIS was an indictment for perjury at the Summer 
Aſſizes for Somerſet 1776, in a cauſe which had been 

tried at a previous Afſize. In the caption of the indictment 
the names of beth the Juſtices then in the commiſſion were 
mentioned; and then it went on, «© And the Jurors aforeſaid 
te now here ſworn, on their oath aforeſaid, do further 
6 preſent, that at the faid trial ſo then and there had a 
cc aforeſaid, Jobn Alford, e. appeared as 2 witneſs upon 
cc the ſaid trial, and was ſworn, and took his corporal bath 
te before the Honourable Edward MWilles, one of the Juſtice 
<« aforeſajd, on the Holy Goſpel of God, &c, (he the ſaid 
* Edward Willes then and there having competent autho- 
00 rity to adminiſter an oath to the ſaid John Aford i in that 
ee behalf, &c, It then ſet forth the evidence before the 


ſaid Edward Willes, and afſigned d the perjury, 


Tux Jury found the nen guilty; but Mr. Barov 
Ern r, who tried the indictment, expreſſed ſome doubt 
Whether one Commilicnar of Aſſize alone had compe- 
tent authority to adminiſter the oath ; and therefore cou 
ceived the indictment ought to have alledged, That the oath 


was taken before both the Juſtices then in the commiſſion, 


 AnoTHER doubt alfo aroſe, Whether the eviden® 
maintained the indictment? the niß prius record of is 
cauſe in which the perjury was committed, ſtating in tl 
uſyal form, that the trial was before both the Judges. 


Tm 


CASES'IN CROWN. LAW. © 
Tax caſe was therefore reſerved; and on the firſt day of 


Hillary Term 1777, THE Jupces were unanimouſly of 
opinion, That the conviction was good. 


y | 


The King verſus Snow. 
4 Br following caſe was ſubmitted to the conſideration 
of THE TWELVE JUDGEs, at Serjeants Inn Hall, 
on the firſt day of Michaelmas Term 1770, oy Mr. Juſtice 
i les. | 


Ar the preceding Summer Affizes for Northampton, 

Villiam Snow was indicted for the murder of Thomas 
Palmer. It was queſtionable from the evidence, whether 
the crime amounted to murder, or to manſlaughter ; and 
Mr. Serjeant Vaughan, at the requeſt of the learned Judge, 
came into court, and argued the point of law in favour of 
the priſoner, with great ability. The Jury however thought 
that there appeared to be an implied malice in the priſoner's 
behaviour, and they accordingly found him guilty of murder, 
But the judgment was reſpited, in order to take the opinion 
of the JuDGEs, Whether this conviction was warranted by 


the circumſtances of the caſe { 


Cask. Milllam Snow was a ſhoe-maker ; and Thomas 
Palmer a labouring man. They lived in the fame neigh- 
bourhood ; and at no great diſtance from each other. On 
the afternoon of the day mentioned in the inditment, the 


priſoner, 


Anat n's 
Cask. 


Cad 75. 


Manſlaughter, 


See the caſe gf 
John Brown, 
ante p. 151. and 
the caſes there 
cited. 


x56 


me bn Hilonerg very much intoxicated by Niquot; paſſed accititt. 


_ ſhoe-maker's knife in his hand, with which he was cutting 


CASES IN CROWN LAW, 


ally by the- houſe of the deceaſed's mother, while he un 
thatching an adjacent barn. They entered into converia» 
tion; but on the priſoner's abuſing the mother and ſiſter of 
the deceaſed, very high words aroſe on both ſides, and they 
placed themſelves in a poſture to fight, The mother of 
the deceaſed hearing them quarrel, came out of ber houſe, 
threw water over the priſoner, hit him in the face with her 
hand, and prevented them from boxing. The priſoner 
went into his own houſe, and in a few minutes came out 
again, and ſet himſelf down upon a bench before his garden. 
gate, at a ſmall diſtance from the door of his houſe, with : 


the heel of a woman's ſhoe. The deceaſed having finiſhel 
his thatching, was returning i in his way home by the priſons 
er's houſe. On paſſing the priſoner as he ſat on the bench 
the. deceaſed called out to him, Are not you an aggrant 
« ting raſcal?” The priſoner replied, « What will you by 
u when you are got from your maſter's feet?” On which 
the deceaſed ſeized the priſoner by the collar, and dragging 
him off the bench, they both rolled down into the cartway, 
While they were ſtruggling” and fighting, the priſoner 
underneath and the deceaſed upon him, the deceaſed ctied 
out, © You rogue, what do you do with that knife in yout 
hand?“ and made an attempt to ſecure it; but the 
priſoner kept ſtriking about, and held the deceaſed ſg hai 
that he could not diſengage himſelf. The deceaſed how- 
ever made a vigorous effort, by which means he drew tit 
priſoner from the ground, and during this ſtruggle it 


— 
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priſoner gave a blow; on which the deceaſed immediately Snow'sOaax, 


that he had received three wounds; one very mall on his 
right breaſt; another on the left thigh, two inches deep, 
and half an inch wide; and the mortal wound on his left 
breaſt. | 4 


determined, That the offence was manſlaughter only. 


{ 
by -2 — =, . = = 


Lavey and Parker's Caſe. 
Are Old Bailey in December Seſſion 1776, William 
Lovey and Elizabeth Parker were indicted before 
Mr. Raton Hetham, on the 8. and 9. Will. 3. c. 26.1. 4. 
for ſeloniouſiy and traitorouſly colouring with a waſh, and 
materials producing the colour of ſilver, one round blank of 
baſe metal, of a fit ſize and hgure to be coined into counter- 
feit milled money, reſembling the ſilver coin of this king- 
dom called a ſixpence. 


| Tar Jury found the priſoners guilty upon very clear 
and ſatisfactory evidence; but it appeared that the colour 
of ſilver was produced by melting a ſmall portion of good 
ſlver with a large portion of baſe metal, and throwing it, 
aſter it had been cut into round banks, into agua fortis, 

which 


exclaimey * Tho rogue has labbbd ine to the heart; I am 
« dead man!” and expired. Upon inſpection it appeared 


Tut Jopors after great arguinent and conſideration 


Cain 78. 


ExtraQing la- 
tent ſilver from 
the body of baſs 
metal by means 
of agua fortis, is 
a colouring 
within the $, 
and 9. Will. $+ 
Ge 26. * 4+ 
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of the ſtatute ?. or, Whether the legiſlature did not inten! 


| © whoſoever ſhall colour, gildz cafe over with gold or ſilver, 
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bann ** to the ſurface whatever ſilver there is in thi 
— dompoſition, and makes it aſſume the colour and appearance 


of real ſilver. A doubt therefore aroſe, Whether this wa 
te colouring with a waſh and materials, within the meaning 


+ ork ra. 
application? 


Uron this doubt the queſtion was referred to the tons 
ſideration of the Judges. The words of the Act are, & thu 


or with any waſh, or materials producing the colour if 
ce yold or filver, any coin reſembling any of the current coin 
& of this kingdom, or any round blanks of baſe metal, or a 
_ < coarſe gold, or coarſe ſilver, of a fit ſize and figure to be 
« coined into counterfeit milled money reſembling any oft 
« gold or ſilver cain of this kingdom, ſhall be guilty d 
te high treaſon.” And they were unanimouſly of opiniot, 
That this proceſs of extracting the latent ſilver from tie 
body to the ſurface of the baſe metal by the power of agu 
fortis, was a colouring within the words, « Ra Tm 
c“ ducing the colour of ſilver,” 


Tux priſoners received judgment of death (a). 


(a) S. guerre. See Seff. Papers faid that the judgimoktwai ain 
„N doll, avs. mars. & bs , 5 


bo. 


2 
LE 
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bo d'or Dodd's Caſe. ; 
T the Old Bailey in February Seſſion 1797, WILLIAM 
Dopp, Doctor of Laws, was indicted on the ſtatute 
of 2. Geo, 2. c. 25. for forging a certain paper writing, 
purporting to be a bond in the penal ſum of 8400 l. and to 
be ſigned by the Earl of Cheſterfield with the name 
« CHESTERFIELD," and'to be ſealed and delivered by the 
ſaid Earl: AND ATso, for forging a certain paper writing, 
purporting to be an acquittance. and receipt for money (to 
wit) 42001. and to be ſigned by the ſaid Carl of Cbeſter- 
feld with the name © CHESTERFIELD.” | 


Tux indictment conſiſted of eight counts, charging the 
priſoner with having knowingly uttered and publiſhed as 
true the ſaid paper writings ; and laying the offence to have 
been committed with an intention to defraud, fir, the 
Earl of Chefterfield, and ſerondly, Mr. Henry Fletcher. 


Tas names of William Dodd and one Lewis Robertſon 
were ſubſcribed both to the bond and to the receipt, as 
atteſting witneſſes of the ſignature © CHESTERFIELD.” 


The proſecutors charged them with being equally guilty of 


the forgery ; and from the evidence which was given againſt 
them on their examination before the magiſtrate, he com- 
mitted them to Newgate, as principals in the ſame felony; 
and bound the Earl of Cheſterfield and other witneſſes in a 
recognizance to appear againſt, and proſecute both of them 


a tinci al I if | de ee. 
principals in the ſame 87 1 


2 . 


may give evi- 
dence before a 
Grand Jury to 
ſupport an in- 
dictment againſt 
a particeps crimi- 
nit; and a bill ſo 
found is good, 
although the 
accomplice was 
not previouſly” 
admitted an 
evidence for the 
Crown, and was 
carried from 
priſon before 
the Grand Jury 
means of a 


der. 


o 
Donna's Carp. 
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— was profjired = the enſuing 
Seffion at Hicks's Hall, before the Grand Jury for th 


County of Middleſex, againſt Viiliam Dadd only 3 and th 


Deacon, the Clerk of the Arraigns at the Old Bailey, dai 
the z9th February 2977, and directed to the Keeper 4 
Newgate, commanding him to carry Lewis Roberis 
before the Grand Jury at Hicks's Hall, ſor the purpoſe 
giving evidence in ſupport of the indictment - again 


 IVilliam Dad; and by virtue of this order he was:remon! 


to Hicks's all, and examined before the Grand jut u 
cordingly. The bill was found -< a-true bill,” andith 
name of Lewis Robertſon indorſed among others, on th 
back of it, as a witneſs for the Crown. On the 211 fe 


| bruary, the Juſtices of Gaol Delivery at the Old Baile, 


being informed of the order which Mr. Deacon had math 
and of the tranſaction which had taken place in con 
quence of it, made another order, declaring that the ori! 
of the 19th February had been ſurreptitiouſly W. al 
that it was illegal and void. 


Pena ns, on being called to arraignment on th 
indictment, ſubmitted to THE CourT, That as Leu 
Robertſon was in cuſtody under a legal warrant of commik 

ment, as a principal in the offence with which he waschargs 
and, without having been admitted a witneſs far the Cu 
by any legal authority, had been carried before and exawilt 
by the Grand Jury, by virtue of a ſutreptitious and i 
order, the indictment againſt him had been found upon i 


L4 
gag A 


| 1 
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proper evidence, and therefore he ought not to be mack. bon Cat, 
to plead to * * | 


Taz point was argued before Mn. Jusriex Govrn, 
Mz. JusTics WIIESs, and Mr. Baron HoTHAM, by 
r. Howarth, Mr. Cowper, and Mr. Buller, Counſel for 
ie priſoner, and by Mr. 2 and Mr. ne e. "or 
he Crown. | 


Ir was however ultimately agreed that the trial ſhould 
proceed; and, on the Jury finding the priſoner GvuiLTyY, 
the ſentence was reſpited, and the queſtion ſubmitted to the 
onſideration of THE, TWELVE JUDGES. 


On the firſt day of May Seſſion following, Mx. Jus- 
TICE ASTON delivered the reſult of their conference to 
is effect: The Judges have met, and have fully con- 
ſidered the whole matter of this objection ; and they are 
nanimouſly of opinion, That the neceſſity of ſome proper 
authority to carry a witneſs, who happens to be in cuſtody, 
efore the Grand Jury to give evidence, regards the juſti- 
fication of the Gaoler only but chat no objection lies 
upon that account in the mouth of the party indicted; for 
in reſpect to him, the finding of the bill is right and ac- 
ording to law. | 


c WE THER a private proſecutor, by uſing an accomplice. 
n or out of cuſtody as a witneſs, gives ſuch a witneſs a plea 


ot to de proſecuted (a), or can entitle the proſecutor him- 10 See the caſe 


of Mrs. Rudd, 
M INNS ſelf ante, p. 119, 
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Dovp's Cazx, ſelf to have his recognizance diſcharged, is a matter yer 
fit for conſideration, under all the circumſtances of the par. 
ticular caſe where that queſtion ſhall ariſe ; but it is; 
matter in which the party indicted has no concern, nor ca 
he make any legal objection to the producing ſuch a perſa 

as a witneſs, for the accomplice is againſt him a legal an 

a competent witneſs ; and ſo was Lewis Robertſon upon th 

bill of indictment found upon this occaſion. | 


« Tys JUDGES therefore are of opinion, That the pro. 
ceedings upon that indictment were legal, and that th 
priſoner was convicted according to law.“ 


SENTENCE of death was paſſed upon the priſoner, on tit 
laſt day of the Seſſion, and he was executed at Tybun 
accordingly. 


Trae EARL oF CHESTERFIELD was produced as a wit 
The ſuppoſed ESTE D was produced as 


obligor ofa neſs on the trial, to prove that the name © CHESTERFIELD 


1 was not his ſignature; and on producing a releaſe from M. 


3 Henry Fletcher, the ſuppoſed obligee of the bond, he ms 


] 
witneſs, admitted to give his evidence, 5 t 
| 


CASES IN CROWN LAW, 


4 Platt” s Caſe, 


7 Bailey February Seſſion 1777. The vrifoner had 
been committed to the gaol of Newgate on the 2 34 
anuary 1777, by virtue of the following warrant, 


© Middleſex 
wot 1 « To the Keeper of his Majeſty's Gaol of 


& Newgate, or his Deputy. 
« Theſe are in his Majeſty's name to authoriſe and re- 


@ nezer Smith Platt, herewith ſent you, charged before me, 
* upon the OATH of Richard Scriven and Samuel Burnet, 


with HIGH TREASON at Savannah in the Colony of 
Georgia, in North America. And you are to keep him 


for ſo doing this ſhall be your ſufficient warrant, 
„W. ADDINGTON,” 


By the HaBeas Corpus ACT 31. Car. 2. c. 2. ſ. 7. it is 
nacted, That if any perſon or perſons committed 
for high treaſon or felony, plainly and ſpecially expreſſed 
in the warrant of commitment, upon his prayer or petition 
in open Court, the firſt week of the Term, or fir? day of 
the Seſſions of Oyer and Terminer, or General Gaol De- 
livery, to be brought to his trial, ſhall not be indicted 
lome time in the next Term, Seſſions of Oyer and Ter- 
miner, or General Gaol Delivery, after ſuch commitment; 
it ſhall and may be lawful to and for the Judges of the 
Court of King's Bench, and Juſtices of Oyer and Ter- 
miner, and General Gaol Delivery, and they are hereby 
M 2 


LD 


M. 


© quire you to receive into your cuſtody, the body of Ebe- 


« ſafe, until he ſhall be delivered by due courſe of law; and 


required, 
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0 Carr 78. 


A priſoner com. 
mitted for high 
treaſon in North 
America, who is 
only triable be- 
fore the King's 
Bench, or 
a ſpecial com- 


m ſſion, cannot 


be admitted to 
bail under the 
Habeas Cor pu: 
Act, by Juſtices 
of Gaol Deli - 
very, or diſ- 
charged by 
their procla- 
mation ſor want 


of proſecution. 


| 
3 
| 
| 
| 
| 
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PratrT's 
Cask. 


See 33. Hen. 8. 
C. 23. 


er firſt day of the Seſſions of Oyer and Terminer and Gem 


o AS RS IN CROWN LAW. 


te required, upon motion to them made in open Cour; 
ec the laſt day of the Term, Seſſions, or Gaol Delivery 


« either by the priſoner or any one on his . behalf, 1 
& ſet at liberty the priſoner upon bail, unleſs ' it appey 
c to the Judges and Juſtices upon oath made, that th 
cc yitneſſes for the King could not be produced the fany 
Term, Seffions, or General Gaol Delivery ; and if ay 
« perſon. or perſons committed as aforeſaid, upon his prape 
« or petition in open Court, the firſt week of the Term, a 


« ral Gaol Delivery, to be brought to his trial, ſhall not 
« indicted and tried the ſecond Term, Seſſions of Oyer al 
“ Terminer, and General Gaol Delivery, after his cotnmit 
« ment, or upon his trial ſhall be acquitted, he ſhall be & 
00 charged from his r 


PROVIDED, © That if any perſon or perſons at any tint 
« reſident in this realm, ſhall have committed any capi 
« offence in Scotland or Ireland, or any of the Iſlands a 


« Foreign Plantations of the King, his heirs or ſucceſſon 
& where he or ſhe ought to be tried for ſuch offence, ſit 
s perſon or perſons may be ſent there, to receive ſuch tri 
in ſuch manner as the ſame might have been uſed befor 
6 the paſſing of this Act.“ 


Bor by the ſtatute of 35. Hen. 8. c. 2. it is enufth 
That all treaſons committed out of this realm of Engluſ 
& ſhall be enquired of, heard, and determined before i 


« Court of King's Bench, or elſe before ſuch commiſiolel 
<« and in ſuch ſhire of the realm, as ſhall be àſſigned by® 
« King's commiſſion,” &c. Tt 
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To enable the prifoner to procure his diſcharge under. 


the Habeas Corpus Act, he preſented his petition to THE 
Cour of Oyer and Terminer, and General Gaol Deli- 
very (a), at the Old Bailey, on the firſt day of the February 
&fion next after his commitment; and no indictment 
having been preferred againſt him, nor any affidavit made 
that the witneſſes for the Crown could not be produced dur- 
ing that Seſſion, he prayed on the laſt day of the Seſſion, that 
he might be admitted to bail and diſcharged ; but a queſtion 


aroſe on the form of his commitment, Whether the Court 
of Gaol Delivery by their general power under the com- 


Act had ſufficient authority for this purpoſe ? and the queſtion 


and by Mr. Attor ney General (b) and Mr. Fallace for the 
Crown, 


Fox THE PRISONER. Juſtices of Gaol Delivery have 
dy the common law juriſdiction in high treaſon, by virtue of 
the generality of their commiſſion ; the words of which in- 
lude all priſoners alike without exception (c). This is 
enfirmed by the ſtatute of 1, Ed. 6, c. 7. which enacts, 
* Thatin all caſes where any perſon ſhall have been found 
* guilty of any manner of treaſon, and reprieved before 
judgment, ſubſequent Juſtices of Gaol Delivery ſhall 
* have power to give judgment of death againſt ſuch perſon, 
as the Juſtices before whom ſuch perſon was found guilty 
might have done, if their commiſſion of Gaol Delivery had 
continued in force,” And it follows, ſays Lon Corn, 


M 3 4 Taft. 


miſſion, or by their ſpecial power under the Habeas Corpus 


165 


Prarr's 
Casr, 


(a) Mr. Juſtice 
Gould, 


Mr, Juſtice 
Willes, 

Mr. Baron Per- 
ryng 

Mr, Serjeant 
Gynn, Recor- 
der. 


was argued by Mr. Howarth and Mr. Alleyn for the priſoner, 


(b) Edward 
Thurlowe, Eſq. 


ly included. 
See app. to 4. vol. 
Black, Comma 


PLaATT's 
CALL. 


() 2. Inſt. 43. 
4. El. Com. 270. 


35. Hen. 8. c. 2, 
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4+ Int. 169. that by the judgment of the whole Parliament, 
they may now deliver the gaol of priſoners committed for 
this high offence. By the HABEBAS Cokrus Act alſo, 
they are empowered to admit to bail a priſoner committed 
for high treaſon, who has petitioned for his diſcharge, and 
who has not been indited ſome time in the next Seffion 
after his commitment. Mr. Platt therefore, being found 
in the gaol, and having complied with the forms of the 
Act, is entitled either to be diſcharged, upon the proclama. 
tion under the commiſſion of Gaol Delivery (a), or to be 
bailed by virtue of the ſtatute ; for otherwiſe a perſon might 
be impriſoned for life, without the poſſibility of redreſ; 
and the Court in its exerciſe of its powers by common lay, 
or in the conſtruQion of the ſtatute, will incline to do that 
which is moſt favourable to the liberty of the ſubject. 


Bur it may be ſaid, that this authority to admit a priſan- 
er to bailunder the HABEAas Corevus Act, or to diſcharge 
him at the call over, does not extend to caſes of high tres 
ſon which are not within the juriſdiction of the Court e tn 
and that the preſent caſe, from the ſtatement in the warrant 
that the fact was committed at Savannah, can only be tried 
in the Court of King's Bench, or under a ſpecial commil 
ſion, by virtue of the ſtatutes 33. Hen. 8. c. 23. an 


As to the firſt point, ſuppoſe a 5 is in the gaol d 
Newgate for high treaſon committed in the County d 
York, this Court has no juriſdiction te try ſuch a priſoner 
and 
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and yet if his proſecutors were to neglect to remove him rrarr's 


Casx. 


in due time by Habeas Corpus to the gaol of the County 
in which the offence was committed, and in which County 
alone he could be tried, the Court under ſuch circumſtances 
would certainly have a power to receive a petition for his 
diſcharge, and by admitting him to bal at the end of the 
Seffion, would prevent the perpetual impriſonment which 
muſt otherwiſe reſult from his proſecutors negle&. Admitting 
therefore that the preſent offence can only be tried in the 
ourt of King's Bench, or under a ſpecial commiſſion, it 
was the duty of the officers of the Crown to have procured 
ſuch trial. A more than ſufficient time has elapſed for that 
pnrpoſe, and Mr. Platt has given public notice that he was 
eady to prove his innocence. He has no mode by which 
De can compell the Crown to iſſue the commiſſion ; and 
nleſs this Court will interpoſe, and force on a proſecution 
rom the Crown, by the peril of the priſoner's diſcharge, he 
uſt lie in gaol until the mercy of the Crown ſhall pleaſe to 
releaſe him; for the Court cannot make an order to remove 
uch priſoners to the proper juriſdiction, and by that means 
nable them, if innocent, to procure a legal diſcharge, 


Bur it does not appear by the warrant under which Mr. 

Platt is committed, that he is other than an ordinary 
priſoner in the gaol of the Court for high treaſon ; for if 
he words of the warrant are not ſufficiently technical or 
ertain to bring him within the ſcope of the ſtatutes of 
33. Hen. 8. c. 23. and 35. Hen. 8. c. 2. the Court will 
ot intend or preſume any thing, in order to place him 


1 M 4 within 
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within another juriſdiction. On the contrary, ſo far ag iq, 


tendment and preſumption can go, the Court will be lutz 
in favour of the perſonal liberty of a man who is confined 
in a country far diſtant from his own, and who has exerted 
every endeavour on his part to procure à trial. The 
33. Hen. 8. c. 23. enaQs, That any perſon who on being 
« examined before the Privy Counſel ſhall be vehement 
te ſiſpecled of any treaſon, may be tried in any County, by 
« virtue of a ſpecial commiſhon, although ſuch treaſon wa 
« committed in any other ſhire or place within or without 
ce the King's dominions.” But ſome doubts having ariſen re. 
ſpecting the trial of treaſons committed abroad, it is enadei 
by 35. Hen. 8. g. 2. That all treaſons committed out of 
« this realm of England ſhall be tried either in the Court 
of King's Bench, or in any County, by virtue of a ſpecid 
« commiſſion.** The warrant of commitment therefore, 
in order to bring an offender within the operation of theſe 


| ſtatutes, ought to have alledged that the treaſon was com- 


mitted at ſuch a place, without the realm of England: but 
the preſent warrant merely ſtates, © for treaſon committed 
tc at Savannah, in the Colony of Georgia, in North America; 
and it cannot be intended that this place is without the 
realm of England, unleſs that fact had been. poſitively 
averred. If a ſpecial commiſſion had iſſued for the trial of 
the priſoner, it would have averred that the offence was 
committed without the realm, The indictment mult 
neceſtarily have followed that deſcription ; for there cannot 
be a doubt but that if it had only ſtated the treaſon com- 
mitted at Savannah, in the Colony of Georgia, in North 
America, it would have been uncertain and bad; and the 

ſame 


ROY 


% 
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ame degree of certainty is requiſite in the warrant of, Piart's 
commitment, The ſpecial commiſſion under which NOIR 
Captain Roche was tried for a murder committed at the 
Cape of Good Hope, averred that he was vehemently 
ſupefed by the Council; that the crime had been perpetrated 

in parts beyond the ſeas, at the Cape of Good Hope, without 

the realm of England; and directed the commiſſioners to try 

him for a murder committed without the King's dominions, 

exactly purſuing the eſſential words of the ſtatute on 

which the commiſſion was founded. The indictment 
adopted the ſame form, and followed the averments in the 
commiſſion; and the warrant on which he was apprehended 


was drawn with equal certainty, 


169 


In the caſe of the King v. Sayer, who was committed 
for treaſonable practices, the certainty required in commit- 
ments for Hon TREASON was ably and elaborately 
diſcuſſed ; and LORD MANSFIELD declared the warrant too 
general and vague, and that commitments for this offence 
ought to contain the greateſt certainty. Suppoſe a man 
committed under a warrant for Healing a variety of things, 
without ſaying that he feloniouſſy ſtole them, there cannot 


dea doubt but that ſuch a warrant would be bad from its 

i! i uncertainty (a); and yet every body knows by the import (-) Sed vide 
ef the word “ Healing,“ that ſtealing is a felony. r= a * 
1 | 

of 


Urox this ſingle ground therefore, viz. the uncertainty 
of the warrant, whatever the Court may conceive of their 


general power under the Habeas Corpus Act, the ans 


vill be entitled to his diſcharge. 
FOR 
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Crom. Jur. 131. 


4. Inſt 168. 
134. 

Bro. Com. 23. 
2. Rich. 3. pl. 
47. | 
Co. Lit. 293. 
Bac. Elem. 1 57 
16. 

1. Reeve. 57. 


(a) 4 Edw. 3 


pl. 32. 
6. Ed * Jo 
pl. 35- 
23 Ed 3 


. 21. 


15. H. 7. pl. 5. 


F. N. B. 240. 
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For THE CRown. Juſtices of Gaol Delivery have no 
juriſdiction to try the offence for which the priſoner is 
committed ; and therefore have no power to diſcharge him 
by proclamation under their commiſſion, or to admit him 
to bazl by virtue of the ſtatute. : 


Tur commiſſion of Gaol Delivery is unqueſtionably of 
very high antiquity, and confers a very extenſive power; 
it is the next in order to the ancient commiſſion of Eyre, 
and was frequently ſent out during the intervals of the 
ITER; but by tracing its hiſtory from year to year, through 
the ſeveral caſes in the Year-Book (a), it will be found 
that limits have been fixed to the juriſdiction of its Juſtices, 
and that their power is not, as now contended for, co-ex- 
tenſive with the walls of the priſon. They cannot dil. 
charge a priſoner fer debt, committed by legal authority, 
on the ground that his commitment is informal; and their 
criminal juriſdiction is confined merely to that claſs of 
priſoners who lie in gaol for their del:verance, and does not 
extend to ſuch priſoners as ate attached by any other com- 
petent judicial authority. Their authority to act upon the 
caſes of the ſeveral priſoners, is merely incidental to their 
power of delivering the gaol of ſuch priſoners as are within 
their juriſdiction Previous to the ſtatute of 4. Edw. 3. 
c. 2. they could not proceed upon an indiament taken 
before Juſtices of the Peace. Ye.r-Book, 15. Hen. 8. pl. 5. 


And even by force of the 1. Edw. 6. c. 7. from which they 


derive all their preſent authority over the crime of high 
treaſon, they cannot allow a pardon to a man condemned 
under 


” , 


[ 
% 
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under a former commiſſion of Gaol Delivery. Daliſon, 20. 
(a). An attentive peruſal of this ſtatute will prove that the 
whole ſcope and purpoſe of it was merely to bring into the 
Gaol Delivery priſoners in franchice, ſo that every offender 
within the county might derive the benefit of deliverance ; 
and therefore it inflicts a penalty upon all ſheriffs, lords of 


francuice, and Keepers of gaols within the county, who | 


ſhall neglect to bring in criminals in due time; which 
evinces that it was not in the contemplation of the legiſ- 
Jature, that any other but thoſe who could be tried before 
the Juſtices of Gaol Delivery ſhould be brought in. The 
whole extent and compaſs of their authority is, that they may 
proceed upon an indictment againſt a priſoner who is in 
gaol upon his deliverance; and that if no proſecution is 
inſiſted againſt ſuch a priſoner, during the continuance of 
the commiſſion, they may diſcharge him after inqueſt by 


proclamation ; that is, if no indictment has been preferred . 


againſt him before the Grand Jury, or, being preferred, is 
returned Ignoramus. From theſe obſervations it appears, 
that the Juſtices of Gaol Delivery cannot diſcharge priſoners 
whoſe offences they have not power to try; and previous 
to the ſtatute of 1. Edw. 6. c. 7. they had no juriſdiction 
to try high treaſon; therefore, ſays Sir William Staundford, 
they could not deliver the gaol of priſoners committed for 
this offence; and it is the uniform opinion of Crompten, 
Coke, Hale, and Hawkins, that they have derived this 


power entirely from the authority which that ſtatute gives ; 


them to hear and determine on the crime. 


Bur. 
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Bur it is contended in favour of the priſoner, that the 
Caurt may deliver the gaol of priſoners whom they have 
no power to try; and that from a defect of certainty in the 
preſent warrant of commitment, Mr. Platt is to be con. 
ſidered ' as a priſoner within the ſcope of their ordinary 
power and juriſdiction. 


x 
1 
* 


a 

As to the firſt point, a caſe has been ſuppoſed, of a man 
committed to Newgate for high treaſon in the County of 
York, and not removed by Habeas Corpus to his proper 
Juriſdiction, In ſuch a caſe, the Court may deliver the 


gaol of its priſoners, but they cannot either diſcharge or 
bail him. This is done by a mere warrant, without iſſu- 


ing a Habeas Corpus, commanding the gaoler in whoſe 
cuſtody he is confined to deliver him, and the gaoler of the 


place where the offence is committed to receive him, in 
order that he may be ſubject to his proper tribunal for trial. 
Inftances have occurred, where men have been committed 

to priſon in England for felonies done in Ireland; yet the 
Juſtices never concejved them to be objects for their deliver- 
ance ; but upon certificate of an indictment found within 
the proper juriſdiction, they have been removed by an order 
from the Secretary of State, under that power which is 
recognized by the Habeas Corpus Att, There was not 
long ago a caſe of murder at Barbadoes, and of a feloniaus 
marriage in Ireland, where the parties were committed to 
Newgate ; and it never entered into the imagination of 
thoſe great men who appeared in favour of the priſoners, 
that they could be diſcharged by proclamation on the laſ 


day 
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as ſtand upon their deliverance with a crime; and it would 
be abſurd to call upon the officers of the Crown here, on 
the laſt day of a Seſſion, to proſecute a priſoner for murder, 
or other felony, in Ireland. The Court therefore, finding 
ſuch a priſoner in gaol, attached fot a crime which they have 
no juriſdiction to try, muſt neceſlarily detain him, that he 
may be delivered over to another cuſtody for trial; and it 
will not follow, as ſuggeſted on the other ſide, that a man 
muſt remain impriſoned for life, becauſe all juriſdictions are 
not confoundes, and every inferior Court, hay even a 


Juſtice of the Peace, permitted to allow bail in caſes of 


high treaſon z for to that concluſion the arguments in favour 
of the priſoner extend. It is truly ſaid, however, that in 
the preſent caſe, the Court cannot make an order to remove 
Mr. Platt to another juriſdiction, and as they cannot deliver 
the gaol of him by that means, he ought to be delivered by 
proclamation; but the argument drawn from theſe premi- 
ſes is falſe and inconcluſive. The priſoner by the 38. Hen. 8. 
e. 2, may be tried either in the Court of King's Bench, or 
under a ſpecial commiſſion. The gaol of Newgate, and 
every othet gaol in the kingdom, is conſidered as a gaol 
within the general juriſdiction of the King's Bench. Mr, Platt 
therefore is at preſent in the proper cuſtody of that Court 
in which an indiẽtment againſt him may be preferred, and 
which undoubtedly has jurifdiftion to try his offence : and 
an order in ſuch a caſe would be vain, idle, and infignificant. 
Bur 


day of the Seſſion. The proclatnation is nothing more pr a-r's 
than calling upon the proſecutor to charge ſuch priſoners = 


173. 


174 


Prarr's 
CA. 


would ſurely exerciſe it with ſimilar diſcretion. Suppoſe 
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Bur it is contended, that if the priſoner cannot be 
diſcharged under the proclamation of Gaol Delivery, 'yet 
having complied with the forms of the Habeas Corpus Ad, 
he may be admitted to bail by virtue of that ſtatute. It has 
been ſhewn already, however, that the power of this Court, 


under this Act, cannot extend to priſoners whom they have 


not juriſdiction to try; and a variety of caſes are to be found 


in the books which prove this poſition. But even admitting 
for a moment that the Court poſſeſſed concurrent juriſdic- 


tion in this caſe, with the Court of King's Bench, they 


then that Mr. Platt had obtained a Habeas Corpus to the 
King's Bench to be bailed, would that Court admit him to 
bail under the circumſtances of this caſe ? "The return would 
inform the Court, that he had lain in gaol one term; that 
he had made no application to that Court; that the proſe- 


cutor had nat preferred any indictment againſt him ; thathe 
was in cuſtody, in the gaol of the Court, on a charge 


of high treaſon, committed in the province of Georgia 
during the exiſtence of a rebellion there, in the courſe of 
which rebellion he was committed for the crime. It is not 
aſſuming too much to ſay, that, in ſuch a caſe, the wiſdom 
of the Court would not think itſelf called upon to effect his 
diſcharge. Sir William Wyndham was apprehended during 
the rebellion which then exiſted. In Trinity Tem 
2. Geo. 1. he applied to the King's Bench to be bailed, 
and the Court, upon the ſingle ground that he had been 
apprehended for high treaſon bello flagrante, immediately 
remanded him, and he was not bailed until the rebellion had 


ſubſided 
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ſubfided, and four Terms had elapſed from the period of his bs arts 
45. 


commitment. This caſe abundantly proves that the Court, 
if they poſſeſſed the power, are not obliged to diſcharge the 
priſoner ex neceſſitate, or to admit him to bail without refe- 
rence to any kind of diſcretion; but it is the clear and 
eſtabliſhed law of the realm, that the Court of King's 
Bench alone can bail in caſes of high treaſon. 


ment, the whole of the obſervations that have been made 
amount to this: That an indictment for this offence muſt 
charge it to have been committed without the realm, and 
the precedent of Captain Roche's commiſſion and indict- 
ment was quoted to ſupport it; but no kind of learning 


upon the form of warrants, nor any one decided caſe upon 
the ſubject of warrants, had been produced to the Court. 


Much leſs ſtrictneſs is required in a warrant than in an in- 
diament ; and it is not eaſy to conceive, whateyer may have 
been the practice, that the averment contended for is in- 
diſpenſibly neceſſary in an indictment for this crime; for 
the ſtatutes of Henry the eighth make the queſtion of the 


mality. But if this argument was well founded, it would 
not avail the priſoner; for there is no analogy between the 
form of indictments and the form of warrants; and 
Courts have in their deciſions always gone upon the fair, 
direct, and ſubſtantial intendment of the warrant, and 
not upon mere technical expreſſions. But ſuppoſe the 
averment without the realm to be neceflary, the priſoner 
could 


As to the defect of certainty in the warrant of commit. 


venue immaterial, otherwiſe than as a matter of mere for- 
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PLatT's | could not in that cafe' be tried before this Court; and th 
Sb. only conſequence would be, that he muſt be ſent over to the 


(@)Comburley's place where the crime was committed (a). 
caſe, Strange, 
848. 


Tu Couxr. A warrant of commitment muſt contain 

"Vin. ab. 5.5. convenient certainty; and therefore it is not neceſſary to al. 
3 ledge that the charge was made upon oath, for a commit- 
* ment may be ſuper viſum, and then an oath is unneceſſary. 
2. Hawk. 186, This doctrine is completely eſtabliſhed in the caſe of Kr. 
dal v. Ree, 5. Med. 78. Sir William Wyndhant s af 

1. Strange, 2. Hr. Wilkes's caſe, 2. Wilſ. 158. 11. Stat 

Trials, 304. and Curtis's caſe, Foſter, 136. The charge 

in the preſent commitment is upon oath z ſo far, it is more 

explicit and full than the law requires : it further alledges, 

that the priſoner was charged with high treaſon at Savannah, 

in the Colony of Georgia, in North America. The common 
underſtanding of every man is informed, that this North 

America is part of the four diviſions of the world, and that 

it is without the four ſeas of Great Britain : 'The Cout 

therefore cannot intend, againſt common ſenſe, common 

language, and grammar, that there may be a place ſituate n 

England, known by the deſcription of Savannah, in tie 

« Colony of Georgia, in North America. Even if it wer 

an indictment, in which a greater ſtrictneſs is required, ſuch 

an intendment could not be ſupported by any known rule 

of artificial reaſoning. This warrant therefore contain 

ſufficient certginty to ſhew that the high treaſon which 

it charges the priſoner with having committed, was in fad 

committed out of the realm of England. It was the antient 


opinion 


jon, 


8 
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opinion, that the ſpecies of treaſon which conſiſts, by 25. 
Edw. 3. c. 2. in adhering to the King's enemies, might be 
tried before the ſtatute 35. Hen. 8. c. 2. within the king- 
dom by the rules of the common law, though the aid and 


comfort was afforded without the realm; but that every other 


ſpecies of treaſon committed out of the realm, muſt be 
tried in the place where it was committed, or under the pro- 
viſions of that Act of Parliament. Perhaps therefore in 
every other ſpecies of treaſon, except that firſt mentioned, 
it would be neceſſary, both in the fpecial commiſſion and 
in the indictment, to purſue the language of the Act, and 
to aver that it was committed without the realm; but, with- 
out giving an opinion upon this point, it is not neceſſary to 
uſe ſuch an averment in the warrant of commitment. 


: 


177 


PAT. 
Cat, 


As to the queſtion, Whether Juſtices of Gaol Delivery 


can admit a priſoner to bail for high treaſon, independent of 
the Habeas Corpus Act, it is very clear that the Court of 


King's Bench alone poſſeſſes ſuch a power (a); and as the 


King's Attorney General oppoſes the diſcharge of this pri- 3.7 


ſoner, it is unneceſſary to conſider whether the Court could 


have diſcharged him under the proclamation, upon a ſup» 
poſed aſſent of the Crown, if the matter had paſſed /ub 
filentio. 


Tux Hanzas Corevs Act unqueſtionably authorizes 
Juſtices of Oyer and Terminer and General Gaol Deli- 


rery to admit priſoners to bail for high treaſon, on their 
complying with the forms mentioned in the Act; and being 


made to protect the liberty of the ſubject, it ought always 


N to 
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to receive ſuch a conſtruction as appears moſt conducive to 


« come hither, they muſt be bailed; if they are not indiQed 
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that end: but the queſtion. in the preſent caſe is, Whether 
the ſpecies of high treaſon for which Mr. Platt is in cuſ- 
tody, is within the cognizance and power of the Court? 


TRE commiſſion under which the preſent Court of Gaol 
Delivery acts, is a general commiſſion of Gaol Delivery for 
all offences, in a common and ordinary way, committed in 
the county of Middleſex. The high treaſon for which the 
priſoner is in cuſtody, ſufficiently appears on the face of the 
warrant to have been committed out of the realm. The 
ſtatute of 35. Hen. 8. c. 2. ſays, that all treaſons committed 
out of the realm ſhall be tried either before the Court of 
King's Bench, or under a ſpecial commiſſion ; and it is in 
the option of the Crown to ſelect which of theſe judicatures 
it pleaſes for the trial of the priſoner. The petition there- 
fore to a Court of Gaol Delivery who have no power at al 
to try the priſoner, is nugatory and void. In the caſe of 
the King v. Yates (a), who was committed for high treaſon 
to the priſon at Hull, an application was made to the King's 
Bench in the firſt week of the enſuing Term, purſuant to the 
direction of the Habeas Corpus Act, and by HoLT Chief Jiſ 
tice. « The words of the Act are certainly in the diqjunctius 


te that the priſoner may petition the King's Bench, or the 
« Gaol Delivery; but it muſt be taken reſpectively, otherwile 
« the felons in all the gaols in England muſt be diſcharged; 
« for if they are committed juſt after the Aſſizes, and 


ce before the end of the firſt term, and if not tried before the 


&« end of the ſecond term, muſt be diſcharged ; and yet the 
& cannot 
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te cannot be indicted but in the county where the offenee p. 7 


« was committed, which can never be thought the intent 


« of the Act. This caſe proves that the application ought 


to be made to that Court only which has juriſdiftion to 
try the offence. Suppoſe even that no Act of Parliament had 


all that the Court could have done in ſuch a caſe would 
have been to enquire by what method the priſoner could 
have been ſent over to Georgia, in order to receive a legal 
trial, but he could not have intitled himſelf under the Ha- 
beas Corpus Act to be diſcharged. Captain Roche, under 


to be diſcharged under the Habeas Corpus Act; but the 
Court did not allow his prayer; and he was continued in 
gaol, although he was not tried till the December Seſſion 
following, and although the September Seſſion had inter- 
vened. Pirates are frequently committed to Newgate, ta 
be tried by the Admiralty Seſſion, and no notice is ever 
taken of fuch priſoners at the Gaol Delivery, nor any en- 
quiry made when a Commiſſion of Admiralty is to iſſue. 
In the preſent caſe it does not depend on the will of the 
Crown, whether a ſpecial commiſſion ſhall iſſue or not; for 
the priſoner may apply, under the Habeas Corpus AQ, to the 
Court of King's Bench, to be tried or bailed; and if not 
tried in two terms after his prayer is received, he will be 
intitled to his diſcharge; but this Court cannot interpoſe. 


\ 


Ms. SERIEANT GLYNN, Recorder. J concur in opi- 


the preſent occaſion releaſe Mr. Platt; but I do not ac- 
N 2 cede 


pointed out the proper juriſdiction for the trial of this offence, 


ſimilar circumſtances, petitioned this Court, in July Seſſion, 


nion with the learned Judges, that this Court cannot upon 


CASE, 


that it was impoſſible to determine how or where he was to 


examine whether he is legally detained for that purpoſe ; but 
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ecde to the poſition, that the power of Juſtices of Gaol 
Delivery extends only to the caſes they are competent to try, 
Common experience proves, and neceſſity requires that their 
power ſhould extend to all priſoners committed for crimes, 
It is true, they have not a power, like a Court of Error, 
over ſummary convictions z but if priſoners are committed 
to take their trial in other counties, and before other juriſ. 
ditions, Juſtices of Gaol Delivery are to take notice, that 
it is a legal detention for a legal purpoſe. Suppoſe a pri- 
ſoner in cuſtody under a commitment ſo abſurd, informal, 
and ſubſtantially defective, that it does not amount to 
any charge importing that he is within the juriſdiction of the 
Court, or that he is to be removed to any other juriſdiction 
to be tried; ſuch a priſoner would ſurely be intitled to his 
deliverance under the proclamation. A caſe of this kind 
occurred within my own practice, where a man was charged 
with divers offences in divers counties, in ſuch à manner 


be tried, and at the end of the Seſſion I ordered him to be 
diſcharged. A priſoner charged with an offence triable 
under a ſpecial commiſſion, muſt remain a convenient time 
in gaol, for the purpoſe of ſuch trial, and the Court wil 


I conceive, that if he is detained beyond a legal time, and 
no care taken or expedition uſed to bring him to tria, 
the liberty of the ſubject requires that the Court ſhould 
interpoſe, and effect his diſcharge. 


THz priſoner was remanded. 
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Martin's Caſe. 


AT the Lent Aſſizes for Northampton in the year 1777, 
Robert Martin was indicted for ſtealing twenty pounds 


weight of wg the property of TO Capps. 


IT appeared upon the evidence, that the priſoner had 
pulled the wool from the bodies of ſixteen lambs and lam- 
boxes, viz. lambs of a year old, whilſt they were living; 
and in ſome places had torn the ſkin away with it. 


Tux property being taken from the bodies of living ani- 
mals, a doubt aroſe whether it was the ſubject of larceny ; 
and the queſtion was referred to the conſideration of the 
Judges. | 


Tux Jvupoxs were unanimeuſly of opinion, That it was 
larceny ; and the principle they went upon was, that where 
larceny may be committed of the thing itſelf, it may alſo 
be committed of the produce of that thing. Therefore, 
aliter & , converſe, it is no larceny at common law to ga- 
ther and carry away the fruit from a tree which is grow- 
ing, becauſe from its adherence to the freehold it is not lar- 
ceny to ſteal the tree itſelf, - But it has been lately deter- 
mined, upon a caſe reſerved by Mr. Juſtice Bathurſt, that 


becauſe it would be larceny to ſteal the cow itſelf. This 


Crown Law. Dalton, 21. Crompton, 36. But to prevent 
N3 ys 


larceny may be committed by taking the milk from a cow, 


dittinction is agreed to by moſt of the antient writers upon | 


C481 79. | 


Pulling wool 
from the bodies 
of live ſheep 
and lambs 
animo furandi, 
is felony. 
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name of the per- 
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the thoughtleſs and wanton frolicks which might be played 
with theſe trifling kinds of property from being proſecuted 
as petty larcenies, when perhaps they were unmixed with 
any fraudulent or felonious deſign, the law, proceeding 
upon the idea de minimis, requires the property ſtolen to be 
of the value of twelve pence. The queſtion therefore, whe- 
ther felony or not, muſt depend on the circumſtances de- 
noting the intention ; as the quantity of property taken, or 
the behaviour of the party at the time ; and if a wicked 
diſpoſition is diſcovered, une diſpoſition a faire un male char, 
as it.is deſcribed by Britton, it may be evidence of felony, 


notwithſtanding the trifling quality of the thing taken, 


Edward Tuft's Caſe, _—_ 
AF the Lent Aſſizes for the county of Leiceſter 1777 
Eadioard Tuſt was tried before Mr, Juſtice Nares, for 
forging an indorſement on a bill of exchange, The Jury 
found the priſoner Guilty; but the learned and humane 


Judge, cautious of paſſing ſentence of death in a caſe which 


admitted of doubt, ſubmitted to the conſideration of the 
TWELVE JUDGEs, Whether, upon the following ſtate of 
facts, the conviction was proper? | 


THE bill of exchange was the property of one Jillian 
MNpetleral, out of whoſe pocket it had been picked or lok, 
with other things, at Leiceſter races. The priſoner bad the 
very ſame night endeavoured to negotiate it at Leiceſter ; 


but being diſappainted, hg proceeded to Market Harbo- 
rough, 
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rough, where he bought a horſe of one John Ingram, the Tor T's Cass. 
landlord of the inn, and offered him this bill to change, 
The landlord not having cafh ſufficient in the houſe, car- 
ried it to a banker's in the town, where the clerk told him 
that it was very good paper, for that he knew the payee 
who had indorſed it, and that if he (the landlord) would 
put his name on the back of it, it ſhould be immediately 


diſcounted. The landlord however, not knowing the per- 
ſon from whom he had received it, refuſed to indorſe it; 
but told the clerk, that the gentleman was then at his houſe, 
and he would go and fetch him : accordingly he went to 
the priſoner, who accompanied him to the banker's. The 
clerk then told the priſoner, that it was the rule of their Y 
ſhop never to take a diſcount bill unleſs the perſon ofering 
ſuch bill indorſed it; and therefore if he (the priſoner) 
would indorſe it, it ſhould be diſcounted. The priſoner 
immediately indorſed it by the name of © hn Williams, 
which was not his own name, and the banker's clerk, after 
deducting the diſcount, gave him the caſh for it. The 
priſoner, in his defence, ſaid he had found it. 


THz Jupozs were unanimouſly of opinion, That this 
was a forgery ; for although the fictitious ſignature was not 
neceſſary to his obtaining the money, and his intent in 
writing a falſe name was probably only done to conceal the 


hands through which the bill had paſſed, yet it was a fraud * the ene of 
both on the owner of the bill, and on the perſon who diſ who was con- 


; . ; victed upon the 
counted it. The one loſt the chance of tracing his pro- 5 of 


perty, and the other loſt the benefit of a real indorſer, if, by = — bahay 


accident, the prior indorſements ſhould have failed. October Sel. 


ſion 1782. 
N 4 Joſeph 


Cast 81. 


On an indiĩct- 
ment againſt an 
apprentice for 
inliſting himſelf 
as a ſoldier, the 
indentures muſt 
be proved by 
the ſubſcribing 


J 
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Joſeph Jones's Caſe. 


AT the Lent Aſſizes 1777 for the City of Coventry, 
Joſepb Jones was tried before Mr. Juſtice Nares for a 
miſdemeanor ; for that he, being an apprentice, bound by 
INDENTURE to ſerve one William Lucas, Jobbing-Smith, 
for the remainder of a term of ſeven years, and fraudulently 
deviſing to obtain money from the Paymaſter of the 7th 
Regiment of Foot, did cauſe himſelf to be inliſted, without 
the conſent of his maſter, as a foot ſoldier in the ſaid Regi. 
ment, and did unlawfully and deceitfully receive from the 
Paymaſter the ſum of ZI. 8s. he the ſaid Foſeph Jones well 
knowing, &c. that he was diſqualified from ſerving, Qt. 


To prove that he was diſqualified, the maſter produced 
the indentures of apprenticeſhip, and claimed his ap- 
prentice, There were two ſubſcribing witneſſes to the 
execution of the indenture, but neither of them were pro- 
duced ; and the execution of it was proved by other 
teſtimony. 


THz priſoner was convicted; but the caſt was reſerved 
for the opinion of the TwELvE JuDGEs, on a queſtion, 
Whether, as the actual and legal binding was the fad 
which conſtituted the git of the offence, the indenture 
ſhould not have been proved by the ſubſcribing witneſſes! 
And they were unanimouſly of opinion, That the indenture 
ought to have been ſo proved, and that the conviction Wi 
bad. | E. 
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Elliot's Caſe. | 


AMES ELLIOT was indicted at Maidſtone 

Aſſizes on 21ft July 1777, for forging a Bank 
NoTE, with the name of Thomas Thom ſon thereunto ſub- 
ſcribed, purporting to bear date the 20th of June 1775, and 
to have been ſigned by one Thomas Thompſon, for the Go- 
yernor and Company of the Bank of England, for the pay- 
ment of the ſum of FirTy PounDs to Mr. Foſeph Crooke or 
bearer, on demand ; the tenor of which faid Note is as fol 
loweth, that is to ſay, . 


« Ne 17. 73.—TI PROMISE to pay to Mr. Foſeph Crooke 
« or bearer, on demand, the ſum of FirTyY 


« . FIFTY. Lonpox, the 20th day of June 1775. 


For Gov*. and Compy. of 
« EnT®, C. Blewert. « the Bank of England, 
« THo. THOMPSON.” 


Tux ſecond count charged it to be © a certain note in 
* the form of a bank- note. The third count charged it 
to be © a certain promiſſory note for the payment of money.” 
There were alſo other counts, in which the offence was 
charged to have been committed with an intention to de- 
fraud the Governor and Company of the Bank of England, 


Tris indictment was admitted to be framed on the 


31. Geo. 2. c. 22. which extends the ſubjeAs of forgery 
enumerated in the 2, Geo. 2. c. 25. to all corporations. 


IT 
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CA 82. 


A forged bank 
note, although 
the word | 
% Pounds" is 
omitted in the 
body of it, and 
there is no - 
ter-mark in the 
paper, is a coun- 
terfeit note for 
the payment of 
MONCY » 
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EI tror's 


priſoner was apprehended, impreſſions of the above deſerip- 


with the copper-plates, which had been found in conſe- 
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IT appeared in evidence, that the priſoner had applied, 
under the fictitious name of Pearce, to one Mary Smith, 
who uſually made the moulds for the Bank of England pa- 
per, to make him a pair of ſmall moulds, finer than thoſe 
which ſhe made fqr the uſe of the Bank ; but ſhe refuſed to 
execute his order. That about two months previous to 
finding the indictment, the priſoner delivered to a Mr. Ro- 
bert Ryland, a copper-plate printer, two copper-plates and 
a quantity of fine paper, deſiring that he would ftrike off 
two dozen impreſſions from each plate, the one of which 
was engraved for the ſum of Twenty Pounds, the other 
for the ſum of FIr TY PouNnDs, both of them payable by 
the Govr. and Compa. of the Bank of England. Mr. Ry. 


land ſtruck off the impreſſions, purſuant to the order, and te- 
delivered them, with the plates, to the priſoner. When the 


tion were found upon him, and produced in Court, together 


quence of information derived from him. Among the 
printed impreſſions found upon the perſon of the. priſoner 
was the forged inſtrument ſtated in the indictment. The 
plate from which it had been ftruck off was identified by 
Mr. Ryland; and the Officers of the Bank proved, that it 
was in every reſpect ſimilar to a bank-note, except, fir, 
that the number was not filled up: ſecondly, that the 
word Pouxps was omitted in the body of the note: thirdh, 
that the texture of the paper was rather thicker than that 
uled by the Bank: and fourthly, that in the fabrick of it 
the water - mark, viz. the words BANK, O ENGLAND 
were not inſerted : but they ſaid, that a bank-note, with 


the 


CASES IN CROWN LAW, 187 


the like omiſſion of the word Pounds. in the body of it, ETTLor's Pres 
being regular in other reſpects, would be paid by the uſage - nt” 


of the Bank, after it had paſſed the Examiner's office, A 
real bank-note of the ſame da. and tenor, except as above 


excepted, was produced in evid nce. 


Mn. Morgan, the priſoner's Counſel, contended, Fir/t, 
That the word PouNDs being omitted in the body of the 
note, it was not a note for the payment of money; or if it 
was for the payment of money, it was totally uncertain 
what coin, whether pounds or ſhillings, and that upon ſuch 
an uncertainty in a declaration the n would be non- 


ſuited. 


To this objection it was anſwered, That the tenor of the 
note imported a promiſe to pay ſome money by a Company 
whoſe peculiar traffic is in caſh, and whether for pounds or 
ſhillings would make no difference in the offence, 


* 


| Secondly, That this was no forgery upon the corporation 
of the Bank of England, becauſe the water- mark was omitted | 
inthenote, which was eſſential to the notes of the Company ; | 
and therefore it bore no reſemblance to their notes, and could | 
not be a fraud upon 1211 | | 

Pe: | 
To this it was anſwered, That whatever weight this ob- 
jection might have upon the count for forging a bank note, 
it had none upon the count charging it to be a note for the | 
payment of money. It was clearly to be paid by that cor- 
poration, and a fraud upon them. A counterfeit need not 
be 


be a critical counterpart. If made mala fide ſo ſimilar as to 
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have an aptneſs to impoſe, it is ſufficient. The water-mark 
is not of the eſſence of a bank- note, ſince the Company are 
not obliged by any law to uſe it. They may drop it or uk 
it as they ſee occaſion. It is ſufficient that the tenor of the 
note imports a promiſe from the corporation of the Bank to 
pay. The caſe of a forgery by one Yaughan, tried at O. B. 
in 1768, was cited, in which moſt of the letters of the water. 
mark were omitted in the ſubſtance of the' paper ; but as no 
authentic or accurate ſtate of the caſe was produced, no 
ſtreſs was laid upon it. | 


Tux learned Judge left it with the Jury to conſider 
whether the word Fiery imported Pounps ; and the Jury) 
found the priſoner Guilty upon the count which charged 
him with forging © a certain promiffory note for the pay- 
« ment of money, with intention to defraud the Bank of Eng- 
ce land,” and acquitted him of the. reſt of the indictment. 


Ms. Morgan, the priſoner's Counſel, moved the follow- 
ing objections in arreſt of judgment. | 


Firſt, Ir is charged in the count upon which the priſoner 
is found guilty, to be a note for the payment of money; but 
in reciting the tenor of it appears to be for the payment of 
FirTy, and does not ſay Pounds. The recital therefore 
materially varies from the charge, by leaving out a deſcrip- 


tion of the coin, whether pounds or ſhillings, for which the 
note purports to be drawn, and no other coin can be 


conſidered as money. 
Gecondh, 
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$:condly, Tuar it cannot be with an intention to de- Errors 
aud the Governor and Company of the Bank of England. 
The 31. Geo. 2. c. 2. ſ. 78. whereon the count upon which | 

he is convicted is grounded, relates, and the other ſtatutes 

relate to notes for the payment of money ; but the tenor of 

the note ſet forth is not for the payment of money, and 
therefore not within them. The note produced in evidence 
appears intended to. reſemble a bank- note; but all bank- 
notes have the words Banx or Ex ann viſible in the 
ſubſtance of the paper, and the count charges the intention 
to defraud the Bank. There is not the leaſt appearance of 
the words BANK or ENGLAND in the ſubſtance of the 
note, and therefore does not reſemble the notes of that cor- 
poration. 


In Mich. Term 18. Geo. 3- the Jupces, at Ser- 
jeants or Symond's Inn, were unanimouſly of opinion, 
That the verdict was legal. | 


Harriſon's Caſe. Lie 9 83. 
AT the Old Bailey in September Seſſion 1777, John To alter an en- 
Harriſon was convicted before Mr. Juſtice Blackfone, Ce, d. by 
on the ſtatutes 2. Geo. 2, c. 25. and 31. Geo. 2. c. 22. . 78. 2 Cir of the 


Bank, in a 
for forging a certain receipt for money, with intention to de- ber Boox, 
| y prefixing a 

fraud the corporation called The London Aſſurance.” f ture to in- 
OPT Ke N | creaſe the a- 


| | | . mount, is for- 
Tux priſoner was Accountant to the London Aſſurance, 505 * fecaft. 
Who kept their caſh at the Bank of England. They had 
: paid 


© 4 * r 


Hazzroox's paid in a ſum of 210l. which was entered by Clifford, 
nn. ä Caſhier of the Bank, in their 3 in this manner: 


A bouſs under Ar the Old Bailey in January Seſſion 1778, Lyon Lyani 


» 
- 
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00 1777 June, 16 Bank Notes. - =. Clifford. == - . 210. ”» 


The priſoner altered this entry by placing the 1 
before the figures 210, which, made the entry, 


« 1777 June, 16 Bank * ——— Chffard, - =; mb 


Ir was e to the e of the TWELVE 
Jupcts, Whether this was © à receipt, within the mean- 
ing of the ſtatute on which the inditment was founded? And 
they were unanimouſly of opinion, That it was © a receipt 
<« for money, and that the conviction was proper. 

- Dd 


_— —— — 
ce 84. | Lyon Lyons Caſe. 


. and Thomas Miller were tried before Mr. Serjeant 


the dwelling- 
e Glynn, RECORDER, for burglariouſly breakirig and entering 


owner, though the dwelling-houſe of Edward Smith, * intention to 
part of his pro- 
perty is depoſit- commit a felony. 


eld in it. 


Tur Jury found a general verdict Guilty ; ſubje& tothe 
opinion of the JUDGES, upon the following Caſe, 


Mx. SMITH had ſome time before purchaſed this houſ 
with an intention of reſiding in it, and had ſome effects there- 
in, to the value of about ten pounds; but at the time the 


offence was ſuppoſed to have been committed, it was under 
* the 
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the care of a carpenter, for the purpoſe of being repaired; 
and Mr. Smith had not himſelf entered into poſſeſſion of 


any part of it, nor did any part of his or any other family 
ſeep there. The priſoners broke and entered this houſe in 
the night-time, with an intention to ſteal ; but whether it 
can in conſtruction of law be conſidered the dwelling- 
houſe of * n they ſubmitted, Ke. 


Tais ene upon the objection of Mr. Howarth, 
the priſoner's Counſel ; and a copy of it was delivered to 
each of the JUDGES named in the margin (a). 


Tun JuDGEs were of opinion, That a houſe ſo ſituated 
could not be conſidered as a dwelling-houſe, it being com- 


pletely uninhabited, and therefore there could be no 
burglary. FS 


, 


Tre judgment againſt the prifoners was accordingly 
arreſted (6). 


(b) In December Seffion 1782, ployed by Mr, Holland, who was a 
Wilam Fuller was indicted at the builder, ſlept in it for the purpoſes 
Old Bailey before Ma. Recorver, of protection; but no part of Mr. 
for a burglary in the dwelling-houſe Holland's domeſtic family had yet 
or Henry Holland. The houſe was taken poſſeſſion of the houſe 3 and 
new built, and finiſhed in every re- TRE Cour, upon the authority of 
ſpect except the painting, glazing, Lyons* Caſe, held that it was not the 


and the flooring of one garret: a ann. of the proſecutor. 
workman who was conſtantly em- 


Tickner's 


Mr. B. Eyre. 


* 
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Lyoxs' Cas r. 


(a) Lord Manſ- 
field, 
L. C. J. De Grey, 
L. C. B. Skin- 


Mr. J. Aſmhurſt. 
Mr. J. Nares, 
Mr. J. Gould, 
Mr. J. Willes, 
Mr. B. Perryn, 
Mr. B. Hotham, 
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Carr 85. 


On an iĩndict- 
ment of May- 
hem on 22. and 
23. Car. 2. c. 1. 
the malice, and 
Ing i wait, 
may be colle- 
ed from the cir- 
cumſtances, and 
need net be ex- 
prefaly proved. 


See Coke and 
Woodburn's 


Caſe, 6. St. Tr. 
212. 


See Cro. Cir. 
Af. p. 219. 
Lee's Caſe, ante, 
P · $3 
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Tickner's Caſe. 


T the Old Bailey in February Seffion 1778, Themay 
Tickner and Thomas Adams were indicted on the 
ſtatute 22. and 23. Car. 2. c. 1. commonly called the Ce. 
try Act; Thomas Tic iner, for making an aſſault on Milian 
Jacob with a bill-hook, and litting his noſe, with intention 
in ſo doing to maim and disfigure the ſaid William; and 
Thomas Adams, for being preſent, aiding and abetting in the 
laid felony. 


Tus proſecutor was ſervant to a Mr. Cole, of Twicken- 
bam, within about a quarter of a mile of whoſe houſe the 
priſoner lived. About twelve o'clock at night, on the 
16th January 1778, the proſecutor diſcovered the priſoners 
in a field belonging to his maſter, where Tickner was pull 
ing up turnips. The proſecutor went up to Tickner, and 
ſpoke to him; but inſtead of making any reply, Ticker 
immediately ſtruck him on the noſe with a ſharp inſtrument 
fixed into a ſtick of wood, and hanging looſe, ſomething 
like a flail, The blow knocked him to the ground, and 
he received ſeveral blows after he was down, which render- 
ed him ſenſeleſs for ſome time. He was carried to ot. 
George's Hoſpital, and upon examination a ſmall ſuperficial 
wound was found upon the right ſide of his noſe; a ve!) 
large wound upon his neck, immediately under the lowe! 
Jaw; a cut upon his hand; a ſmall one in the right brow; 
and eight wounds on the top of his head. The cut upon 
the noſe had divided the exteguments of the noſe in at 

oblique 


* 


3 
n 
n 
* 
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oblique direction; but did not go through the bones of the Trexxrs'y 


noſe. There is very little but ſkin covers the bones of the ©**** 
noſe, and it went to the bone, but did not penetrate into the 

noſtril. It was rather a cut or a ſcratch than a flit ; but it 

was ſufficient to leave a mark viſible for a long time. 


Tux evidence did not ſufficiently affect the priſonet 
Adams. to put him upon his defence; but Mr. Juſtice 
Cult (preſent Mr. Juſtice Abhur/l, and Mr. Baron 
Perryn) told the Jury, that he thought the evidence againſt 
Thomas Tickner, if they believed it to be true, ſuſficient in 
law to convict him of the charge in the indictment; for 
that he conceived it was not neceſſary that either the 
malice aforethought, or the lying in wait ſhould be expreſs- 
ly proved to be on purpoſe to maim or disfigure. The ä 
priſoner was engaged in a criminal matter (4); he was pre- (a) See 13. Ged. 


pared with a weapon to defend himſelf againſt any oppoſer, e dale 


and to ſupport himſelf in his unlawful deſign of ſtealing the rurmips is made 
; | e a miſdemeanor . 

turnips, and therefore was anſwerable for the conſequences 

which happened in the proſecution of- his felonious intent. 

As to the ſlitting of the noſe, it had been adjudged in the 

caſe of one Kirby (b), that a ſeparating of the fleſh was (5) This is Bar- 


ſuffcient to bring the offender within the meaning of the Cal e. 


AQ of Parliament, and that in the preſent caſe the cut had 
reached the bone. 


Tat Jury found the priſoner gay ; but on his receiving 
judgment, Mr. Serjeant & * Recorvs, ordered the 


fxecution of the ſentence to be reſpited, until the opinion 


0 of 


'T 1 
— 
* 


Cat. 


Ticxnra's - 


of the TWELVE JuDets could be procured, - Whether 


for maiming on purpoſe, and of of the ſtatute, + If having formed a 


lie in wait on purpoſe, It is not nary degree of preparation to peipe- 
neceſſa 4 
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this conviction was proper within the meaning of the 
ſtatute? the words of which are, 'That if any perſon ſhall 
ec on purpoſe, and of malice aforethought and by lying in wait, 
c unlawfully cut out or diſable the tongue, put out an eye, ſit 
« the noſe, cut off a noſe or lip, or cut off or diſable any limb 
« or member, of any ſubject of his Majeſty, with intention 
© in ſo doing to maim or disfigure, in any the matters 
« 2bove-mentioned, ſuch his Majeſty's ſubject; the perſon { 
“ offending, his counſellors, aiders, and abettors, knowing 
4 of and privy to the offence as aforeſaid, ſhall be felons, 
<« and ſuffer death without the benefit of clergy.” 


Tux JuDGEs were of opinion, That the conviction wa 
T ight 4a). ; | 


(a) In April Seſſion 1783, John ment, and effect the miſchief by 
Mills was tried upon this ſtatute ruſhing from his lurking-place, to 
before Ln, CRIET Baron Eyxx, bring the offence within the meaning 


malice aforethought, and by lying in intention to maim,he comes unaware 
wait, one Thomas Brafier. behind the perſon he intends t 

Tux Cour ſaid, a perſon who maim, and takes a convenient oppor- 
intends to do this kind of miſchief to tunity of deliberately doing thcinjury, 
another, and by deliberately watch- it is a lying in wait, although he dots 
ing an opportunity, carries that inten= not take any particular length 
tion into execution, may be ſaid to time, or appear to uſe any extraordi- 


ry that a man ſhould plant trate the miſchief, _ - 
himſelf in any particular conceal- 


>” & UV BD Un ©S == 


K. = 


— 4 


CASES HN CROWN LAW, 
. Rowland Ridgelay's Caſe, 


HIS. was a caſe upon the 8. and 9. Will. 3. c. 26. 
drawn up and reſerved by Mr. Baron Hotham, at 
the Old Bailey in December Seſſion 1778, for the con- 
ſideration of the TWELVE JUDGES, 


Tux inditment fir! counted, That the priſoner not 
being a perſon employed in or for the Mint, &c. knowingly, 
feloniouſly, and traitorouſly had in his cuſtody and poſſeſſion 
one PUNCHEON, made of iron and ſteel, in and upon which 
was made and impreſſed the figure, reſemblance, and 
ſimilitude of the head fide of A SHILLING, without any 
lawful authority or ſufficient excuſe for that purpoſe, againſt 
the duty of his allegiance, &c. | | 


Tux third count was the ſame as the firſt, for having in 
his poſſeſſion a puncheon, in and upon which was impreſſed 
the figure, reſemblance, and ſimilitude of the head ſide of 


A GUINEA, 


Tas ſecond and fourth counts reſpeRively charged, 
that the ſaid puncheon would impreſs and make the 
figure, reſemblance, and ſimilitude of the head ſide of 4 
Hilling, and a guinea, 


Tun words of the Act of Parliament, as far as they 
relate to this queſtion, are, that whoſoever © ſhall know- 


* ingly make or mend, or begin, or proceed to make or 


mend, or aſſiſt in the making or mending of any pun- 
* cheon, counter-puncheon, matrix, ſtamp, die, pattern or 
* mould, of ſteel, iron, filver, or other metal or metals, or 


O 2 | cc of 


1s 


1 


Casz $6, . 


What ſhall be 
conſidered a 
punc hæon within 
the meaning of 
8. and 9. Will. 3. 
c. 26. 


— 
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* current within this kingdom, &c. or ſhall knowing]y buy, 


- Engraver of the Mint, Whether theſe were or were not 


appearance of having been made with them. Ie 
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te of ſpaud, or of fine founders earth, or ſand, or of any other 
te materials whatſoever, in or upon which there ſhall be, 
tc or be made or impreſſed, or which will make or impreſs 
« the figure, ſtamp, reſemblance, or ſimilitude of both or 
<« either of the ſides or flats of any gold or ſilver coin 


& ſell, hide or conceal, or without lawful authority or 
& ſufficient excuſe for that purpoſe, knowingly have in his, 
« her, or their houſes, cuſtody or poſſeſſion, any ſuch 
tc puncheon, counter-puncheon, matrix, ſtamp, die, or 
« other tool or inſtrument before-mentioned every ſuch 
ec offender or offenders, their counſellors, procurers, aiders, 


« and abettors, ſhall be guilty of high treaſon.” 


Ir was fully proved that the puncheons were found in the 
priſoner's lodgings, and that he had them knowingly for the 
purpoſes of coining. The Jury accordingly found a 
general verdict Guilty; but as no caſe had been decided upon 
this branch cf the Act, the Court wiſhed to have the 
opinion of the JUDGES upon the following evidence of the 


puncheons within the meaning of the legiſlature ? 


« TyE puncheons found in the priſoner's cuſtody ate 
“ complete, and are hardened ready for uſe ; but it is im- 
ee poſſible to ſay that the ſhillings which were found, were 
actually made with theſe puncheons. The impreſſions att 
too feint to be exactly compared; but they have tit 


q & manner 
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« ſhilling is cut away to the outline of the head; that out- 
« line is fixed on a piece of ſteel, which is filed or cut cloſe 
« to the outline. This is a puncheon; and the puncheon 
« makes the die, which is the counter- puncheon. A pun- 
« cheon is complete without letters, but it may be made 
« with letters upon it; though from the difficulty and in- 
convenience it is never ſo made at the Mint; but after 
« the die is ſtruck, the letters are engraved on it. A pun- 
« cheon alone without the counter-puncheon will not 
« make the figure; but to make an old ſhilling, or a baſe 
« ſhilling current, nothing more 1s neceſſary than theſe in- 
« truments. They may be uſed for other purpoſes, ſuch 
« 2s making ſeals, buttons, medals, ar other things where 
« ſuch impreſſions are wanted.” 


On the firſt day of Hilary Term 1779, Eleven of the 


opinion, That this was a puncheon within the meaning of 
the Act; and at the February Seſſion following the priſoner 
received judgment of high treaſon, 


Cast. 


JupGes (abſenti . J. De Grey) were unanimouſly of 
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« manner of making theſe puncheons is as follows: A true Riverrar's 


4 ns. = 
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Casx $7. May 's Caſe, bil 
1 AT the fittings at Weſtminſter in Hilary Term 1779, 
2 Erle. before Mr. Juſtice Buller, the defendant was tried 
* thats 79 ſay,” on an indictment for perjury in his evidence as the proſe. 


do not b nd the 
party to recite cytor of an indiAtment againſt A. for an aſſault. The 


oe 2 wg indictment for the aſſault charged, that the proſecutor had 
Povgias, 194+ 5 received an injury, thereby his life was greatly deſpaired 
« of,” The indictment for the perjury introduced the firſt 
indictment in theſe words, © which indictment was preſent. 
« ed in manner and form following, that is to ſay,” and 
then ſet it forth in hc verba; but in reciting the paſſage 


above-mentioned, the word © deſpaired was omitted. 


Tux Counſel for the defendant admitted that it was 
not neceſſary to have recited the indictment for the aſſault; 
but it was contended, that the proſecutor by the words- 
« in manner and form following, that is to ſay,” had under- 
taken to recite it ; and that having ſo done, he was bound 
to ſet it forth yerbatim, | 


Bur the learned Judge over-ruled the objection. He faid 
that the word “ tenor” had ſo ſtrict and technical a meai- 
2 W ing as to make a literal recital neceſſary (a); but that by 


gon and the words, © in manner and form following, that is to ſay(b); 
5 ba" vg nothing more was requiſite than a ſubſtantial recital : the 


— From Ns variance therefore in the preſent caſe was only matter q 
8 ferm, and did not vitiate the indidtment. He mention 
King v. Powel, alſo a caſe where the variance was ( undertood,” in tl 
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recital of an affidavit in an indictment, inſtead of ** under 
« food ;”* in which though the introductory words were, 
« to the tenor and eſfect following,” c. the Court determin- 
ed that the variance was not fatal (a). 


Trax defendant was convicted; and on motion to the 
Court of King's Bench a rule was granted, on the ground 
of this variance, to ſhew cauſe why the verdict ſhould not 
be ſet aſide; and a judgment of acquittal entered : but it was 
afterwards dropped without argument; and in the Eaſter 
Term following the defendant was called upon his recog- 
nizance, in order that judgment might be pronounced 


againſt him, 


Donnally's Caſe. 


AT the Old Bailey in February Seſſion 1779, James 
ALIAS P atrick Donnally was tried before Mr. Juſtice 
Buller, and found guilty of having committed two ſeveral 
highway robberies upon the perſon of the Honourable 


Charles Fielding, Eſq; ſon of the Earl of Denbigh. But 
the judgment was reſpited, and the following caſe ſubmitted 
to the opinion of the Jups Es. 


CasB. On the 18th January 4770 the proſecutor 
Mr. Charles Fielding dined at Mrs. Cotten's in Harley- 
ſtreet, Cavendiſh-ſquare. As he was returning through 
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Mar's Cai. |, 


(a) See the 
King v. Beech, 
ante, p. 137» 


Cagr 88. 


To obtain 
money from a 
perſon againft 
his will, by 

- threatening to 
accuſe him of 
unnatural prac. 
tices, amounts 
to the crime of 
RoBBSRY. 


Scho-quare towards the Play-houſe, between the hours of 


00 


Cas, 


Downatty's ſix and ſeven o'clock in the evening, he met the priſoner, 
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whom he had never ſeen before. The priſoner deſired that 
Mr. Fielding would give him a preſent, Mr, Fielding 
aſked, „For what?” The priſoner anſwered, © You had 


C better comply, or I will take you before a Magiſtrate, and 


& accuſe you of an attempt to commit an unnatural crime.” 


Ma. FitLDiNG then gave him half a guinea, which the 
priſoner ſaid was not ſufficient z but Mr. Fielding had no 
more in his pocket. On the 20th January about four 
o'clock in the evening Mr. Fielding met the priſoner again 
in Oxford- ſtreet, who made uſe of the ſame threats as 
before; ſaid Mr. Fielding knew what paſſed in Soho-ſquare; 
and unleſs he would give him more money, he would take 
him before a Magiſtrate and accuſe him of the ſame 


attempt, and that it would go hard againſt him unleſs he could 


prove an alibi, Mr; Fielding then went to the ſhop of 


Mr. Walter, a grocer in Old Bond-ſtreet; The priſoner 


followed him, and ſtaid on the outſide of the door. When 
Mr. Fielding went into the ſhop, he took a guinea out of 
his pocket, gave it to Mr, Valter, and deſired he would 


give it to the man at the door; which Mr. Fielding ſaw him 


do, and then the priſoner went away. Mr. Fielding ſaid 
he was exceedingly alarmed at both the times, and under 
that alarm gave the money. He was not aware what were 


the conſequences of ſuch a charge, and he apprehended it 
might coſt him his liſe. 


Tur Janis were deſired to conſider, firſt, Whether they 
were ſatisfied that Mr, Fielding delivered his money through 
_ 
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$:condly, If they did not think that Mr. Fielding apprehend- 
ed his life was in danger, whether the money was not 

obtained by means of the priſoner's threats, and Win the 
will of Mr. Fielding ? 


Tae Jury found him guilty ; and ſaid they were ſatisfied 
that Mr. Fielding delivered his money through fear, and 
under an apprehenſion that his life was in danger. 


Taz queſtion is, Whether this amounts in law ts 
A ROBBERY ? | Signed, F. BULLER, 
| 19th Feb, 1779. 


On the 29th April following, the TWELVE Jupoes 
aſſembled at L. C. J. De Grey's houſe in Lincoln's-Inn 
Fields, for the purpoſe of hearing Counſel upon this caſe, 
It was argued by Mr. Howarth for the Crown, and by 
Mr. Graham for the priſoner, The Counſel for the 


Crown ſpoke firſt, and afterwards replied to the arguments 
by the Counſel for the priſoner. The Counſel then with- 
drew, and the JUDGEs debated the point among themſelves, 
and then gave their ſeyeral opinions, beginning with the 
Junior Judge, . 


Ar the enſuing May Seffion at the Old Bailey, Mr. 
Juſtice J/illes delivered the reſult of their deliberations to 
he following effect. 

Tux 
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fear, and under an apprehenſion that 5 life was in danger ? DownaLtLty! 8 


CAE. 
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DownartLtY's ' 


Cask. | 


ject, and delivered their ſentiments ſeriatim; and they are 


nation has been formed, I ſhall endeavour to ſtate to the 
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Tu queſtion ſubmitted to the Jupoꝝs was, © Whether 


this offence amounts to a robbery This queſtion has 
been argued by Counſel, both for the priſoner and for the 


Crown. The TwELvz JUDGEs have inveſtigated the ſub. 


unanimouſly of opinion, "That the priſoner at the bar is 
guilty of the crime of which he has been convicted. 


Tux grounds and principles upon which this determi. 


Court with equal brevity and perſpicuity. 


Tux definition of robbery, as it is given by Sir Wi lian 


Staundforde, Sir Matthew Hale, and Mr. Serjeant Hawkins, 
is & a felonious and violent taking of any money or goods 
from the perſon of another, putting him in fear;” from 
which it is evident, that to conſtitute the crime of robbery, 
three ingredients are neceſſary : firt, a felonious intention, 
or animus furandi : ſecondly, ſome degree of violence, or 
putting in fear: thirdly, a taking from the perſon af an- 
other. But as the JupGEs declared, they did not mean to 
draw the exact line what ſhould or what ſhould not be 
conſtrued a robbery, but that every caſe muſt depend on its 
own particular circumſtances, it will be ſufficient for me to 
ſhew that the facts proved in the preſent _ are within 
the definition of that offence, | 


Fit, TRE felonious intention, or animus urandi. 


Tas priſoner, a ſtranger to Mr. Fielding, ſtops kim in in 
the ſtreet during the duſk of the evening, and deſires © that 


te he would give him a preſent ;”” and when he is aſked, 
; « Fer 
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« will take you before a Magiſtrate, and accuſe you of an 


will not bear two conſtructions. It is clear that he laid in 
the way for the purpoſe of obtaining money, againft the 
will of Mr. Fielding; and wherever one man obtains pro- 
perty from the poſſeſſion of another again/? his will, the law 


unleſs the circumſtances under which it was done evince 


of the law, and the preſumptions which it raiſes to attain 
that end, cannot be repelled by even a ſpecious pretence 
of right; much leſs in the preſent caſe, where the baſeneſs 
of the deſign is apparent. Nor will the law ſuffer its 
object to be evaded by an ambiguity of expreſſion; for if a 
man animo furandi ſays, « Give me your money—Lend me 
© your money—Make me a' preſent of your money, or 
words of the like import, they are equivalent to the moſt 
poſitive order or demand; and if any thing be obtained 
in conſequence, it will form the firſt ingredient in the crime 
of robbery, 


Tas ſecond point conſidered was, Whether the priſoner 
had uſed that degree of violence, or inſpired that degree of 


words are included as deſcriptive of the cauſe and the 
effect; but the law does not in this caſe require an a&ual 


A man 


the contrary ; for the ſecurity of private property is the care 


violence upon the perſon, or an exiſting fear in the mind. 


CAR. 


« attempt to commit an unnatural crime.” This conduẽt 


preſumes the act to proceed from a felonious intention, 


ſear, which the law holds neceſſary to conſtitute this 
offence, In the definition above-mentioned, theſe two 


« For what ?” he replies, « You had better comply, or I Denn ALLY's 


* 


Dom x ATL 


| ſpaliatoris will preſume it. It is not even neceſſary that 


(a) 42. Edw. 3. 
f. 14. 
4. Hen. 4. f. 


A man with a cutlaſs under his arm, or a piſtol in his hand, 


both theſe caſes the crime would be robbery. The put ting 


der- box, or a candle- ſtick inſtead of a piſtol. A reaſonable 
| fear of danger, cauſed by the exerciſe of a conffrufiive 


may clearly be ſaid to part with it againſt his will. Nor 
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demands and obtains the money of another without touching 
his perſon. Here no actual violence is uſed. © Suppoſe,” 
ſays Mr. Juſtice Fe/ter, p. 128. © the true man is knocked 
down, without any previous warning to awaken his fears, 
« and lieth totally inſenſible while the thief rifles his pockets; 
ce where is the circumſtance of exiſting fear?” And yet in 


in fear need not be laid in an indictment for this offence, 
nor the fact of fear proved upon the trial; but if it be laid 
to be done violently and againſt the will, the law in odiun 


there ſhould be a&Zual danger; for a robbery may be com- 
mitted without uſing an offenſive weapon; as by uſing a tin- 


violence, is ſufficient; and where ſuch a terror is impreſſed 
upon the mind as does not leave the party a free agent, and 
in order to get rid of that terror he delivers his money, he 


need the degree of conſtructive violence be ſuch, as in its 
effects neceſſarily imports a probable injury; for when a 
villain comes and demands money, no one knows how far 
he will go; and © if the fact be attended with thoſe circum- 
“ ſtances of terror and violence, which in common experi- 
c ence are likely to induce a man to part with his property, 
« for the ſafety of his perſon,” it is all the law requires. 
Sir Matthew Hale, 532. Cites a cafe from the Year-Books 
of Edward the third (a), which carried this doctrine ſtil 
farther, © If thieves come to rob a man, and finding littk 
« about 
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« about him, enforce him by menace of death to ſwear on DonxarLy's 
« a book to fetch them a greater ſum, which he doth 
« accordingly, this is a taking by robbery (a) :”” and yet () Staundford, | 


when he fetches the money, he is removed from all terror 276. fel 0 
but the fear of breaking his oath, and is out of the reach of marks that in 
: , 0 the reign of 
violence. | | | Edw. 3. volun- 
tas} reputabatur 
PH facto. 


Bur let us ſee how far the circumſtances which attended 
the fact in the preſent caſe, will bring it within theſe rules 
of law. A young gentleman from ſchool is accoſted at 
night in London ſtreets by a perſon he never ſaw before, 
whom he muſt ſuſpect to be a vill:in. The ftranger 
demands a preſent. This conduct ſeems ſufficient to ſatisfy - 
the legal idea of robbery. But the priſoner goes further, and 
ſays, ( You had better comply, or I will take you before a 
« Magiſtrate.” This is a threat of perſonal violence, for 
the proſecutor had every thing to fear, in being dragged 
through the ſtreets as a culprit charged with an unnatural 
crime, The threat muſt neceſſarily and unavoidably im- 


part intimidation. It is equivalent to actual violence ; for no 


violence that can be offered, could excite à greater terror in 
the mind, or make a man ſooner part with his money. 
The menace is much ſtronger than that in Harman's Caſe, 
1. Hale, 534. and it is implied, that if the violence in that 
caſe had preceded the theft, it would hate been robbery. 
What can operate more powerfully on the mind than a 


menace to do that, which in its conſequences would blaſt 
the faireſt fame, and ruin for ever the brighteſt character! 
It is much more likely that ſuch a menace ſhould occaſion 
fear, than thoſe which Mr. Serjeant Hawks has mentioned 
; 5 ly in 
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Poxrnartty's, in his Pleas of the Crown. It is however ſufficient toims 
— plant a reaſonable feat of danger, which might operate i 
IN, conflantem virum, as well as in matriculoſum, much more on 
the mind of a boy come from ſchool for the holidays. It 

was - argued by the priſoner's Counſel that this was 3 

fraudulent extorting, and not a taking by violence; but in 

many caſes fraud will ſupply the want of violence; as in 

burglary, where the breaking is a neceſlary ingredient : and 

yet if a perſon fraudulently get admiſſion into a houſe by 

colour. of law, or under pretence of taking lodgings, or of 

having buſineſs, it has frequently been held ſufficient proof 

of a conſtructive breaking. Several of the JUDGEs thought 

there was a great analogy between theſe caſes and the pre- 

ſent, and therefore that it ought to be governed by the like 

principles. There is no a&ual breaking in thoſe caſes of 

. burglary; there is no actual violence in the preſent caſe; 
yet the fraud uſed in both amounts to a conſtructive breaking 

in one caſe, and to a confiruttive violence in the other; but 

the determination did not turn entirely upon this argument. 


As to the thira ingredient, viz. a taking from the perſon, 
the JUDGEs were of opinion, That 1 could not 
raiſe a doubt upon the point, 


„ * 3 


BurT before dale. it may be proper to ſlate 
=. the ſeveral auttorities which ſupport this determination 
of the JuDGss. The ft caſe was that of Fans 
| Brown, who vas tried and convicted at the Old 
Bailey in October 1763, for a highway robbery on 
Ralph Hudſon; and he was executed. The ſecond calc 
was that of Thmas Fones, tried and convicted before M.. 
Baron Hotham in February Seſſion 1776; and his caſe ys 
determined * 
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determined to be robbery by all the JupGes at Serjeants 
Inn Hall; and he was executed. The third caſe was that 
of Robert Harrold, in laſt June Seſſion, who was tried, and 
convicted of the like charge; but he was afterwards reprieved 
upon ſome doubt on the evidence. In all theſe three caſes 
there was this difference from the preſent caſe, that ſome 


ar collar. But the JuDGEs all held, this did not make any 
material diſtinction; but that ſufficient was proved in this 
caſe for the Jury to find the priſoner guilty of Ronbery. 


The King verſus Bury. 


N the King's Bench Eaſter Term 19. Geo. 3. a rule 
had been obtained to ſhew cauſe why an attachment 


Aſſize on the Norfolk Circuit, for not obeying a writ of 
Certiorari to remove an indictment for murder, and a ſpe- 
cial verdict founded upon it (a). On ſhewing cauſe againſt 
the rule, it was inſiſted by the defendant's Counſel, that he 
had a right to retain the record till he ſhould be paid his 
fees for drawing, ingrofling, &c. which the Attorney for the 


priſoner had refuſed to do, on the ground of their being ex- 
orbitant. 


Loxp MANsF18Ln ſaid, he ſhould be very unwilling to 
determine that a Clerk of Aſſize has a lien on the records 
of the Court for his fees, for that he ſoreſaw great incon- 

venience 


actual violence was proved, as taking and ſeixing by the arm 


ſhould not iſſue againſt the defendant, who was Clerk of 
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DowNALLY'S 
CASE» | 


See Hickman's 
caſe, poſt. 


| CAsR 89. 


A Clerk of Af. 
ſize has not a 
lien upon the 


records in his 


cuſtody for his 
fees; and if he 
draws an indict- 
ment with un- 
neceſſary pro- 

lixity, he may 

be ordered to 

pay the extra- 
ordinary ex- 


pence. 

(a) Borthwick's 
caſe, 

Dougl. 197. 


Bux y's Casr, 


Casx 9gor 


What ſhall be 
ſaid a fixture to 
the freehold, 


(«) Mr. Juſtice 
Willes, 


Mr. Baron Ho- 


tham, 
Mr. Serjean3 
Glynn. 
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venience from ſuch a doctrine; it was therefore referred w 
the Maſter : and on the Attorney for the priſoner undertak. 
ing to pay as much as he ſhould repott to be due, the re. 


cord was returned into Court, and the rule for the attach 
ment diſcharged (a). 


(a) In the fame Term the Court ſhould pay the expence incurred by 
referred an indiAment for peyury ſuch unneceſſary part.—N. B. f 
againſt May, which had been re- was drawn to an exorbitant lehgth, 
moved — Hicks's Hall, to the by ſtating all the continuance on the 
Maſter, to ſee what part of the re- former proſecution, &c. which is 
cord was unneceſſary; and made rendered unneceſſary by the exprek 
an order that the Clerk of the Peace words of the 23. Geo. 2. Cc. 11.41, 


Hedges's Caſe. 


T the Old Bailey May Seffion 1779, the priſoner wa 
indicted for ſtealing fix light gtazed window faſhes, 
The window-frames from which they were taken were ful 
into their proper places, but the ſaſhes were neither hung 
nor beaded in the frames, but were faſtened in by lath 
nailed acroſs the frames to prevent their falling out. 


Tux Couxr (a) held wy were not fixed to the freehold, 


ow 
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Jones's Caſe. 


AT: Chelmsford, 21ſt July 1779, William Jones, other- 
wiſe Thorowgood, was indifted before Lox D Mans- 


FIELD, for that he, having in his cuſtody a certain forged 
paper writing purporting to be A BAxk Nore (deſcribing 
it) as followeth ; that is to ſay, 
« No. F. 946, 

« I PROMISE to PAY John Wilſon, Eſq; on BRARER, 
“TEN POUNDS. 


“London, March 4, 1776. 
« For Self and Company of my 
« Bank in England. 


8 


* 7 Tax. 
Ex Td. John Jenes. 


did diſpoſe of and put away the faid forged paper writing 
as and for a good and true bank-note, well knowing the 


be—Firſt, A certain forged and counterfeited note; and, 
Secondly, A forged paper writing purporting to be a pro- 
miſſory note for payment of money ; and laying the offence 
to have been committed, , with an intention to defraud 
the Bank of England ; and ſecondly, with an intention to 2 
fraud James Rayner. | 


Tux Jury . acquitted the priſoner as to thoſe counts 
which charged an intent to defraud the Bank of England ; 
and as to the other counts, they found a ſpecial verdict to the 


following effect: That the paper writing purporting to be 
« bank-note, is not a note filled up by any of the officers 


P of 
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Car 91. 


In an indĩctment 
for forgery, the 
words * pur- 
i horting to be 
4 a bank- note, 
mean that the 
inſtrument 
upon the fate 
of it appears to 
be a bank- note; 
and the want of 


ſuch appear- 


ance cannot be 
ſupplied by the 
repreſentation 
of the party ut. 
tering it. 


ſame to be forged. There were other counts charging it to 
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ASEs 


of the Governor and Company of the Bank of England, or 


the ſame paper writing to be a good bank-note, and diſpoſed 
of and put away the ſame as a good bank-note to Janet 


gave the full value of Ten Pounds for the ſame to the (ail 


That the faid William Jonen otherwiſe Thorowgood, wel 


on the hom of the priſoner. 
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entered in any of their books, but is forged: That the faid 
William Jones, otherwiſe T horowgood, well knowing the 
ſaid paper writing not to be a note of the Governor and 


Company of the Bank of England, but to be forged, averred 


Rayner, with intent to defraud the ſaid James Rayner ; and 
that the ſaid James Rayner took the ſaid paper writing, and 


William Jones, otherwiſe Thorawgood, believing the ſaid 
paper writing to be a true bank-note : That the Governor 
and Company of the Bank of England frequently pay bank- 
notes, which are filled up by their officers and entered in 
their books, although the ſame happen not to be ſigned: 
That the paper writing purporting to be a promiſſory 
note for the payment of money, is not a note filled up by 
any of the officers of the Bank of England, &c. but is forged: 


knowing the ſaid laſt mentioned paper writing not to be 
note of the Governor and Company of the Bank of Eng. 
land, but to be forged, averred that it was a good bink- 
note, and uttered and publiſhed it as a good bank-note tu 
James Rayner, as above-mentioned, But whether, &c, 


On Wedneſday, 24th November I 279, this ſpecial yer- 
dict was argued in the Court of King's Bench by M. 
Fielding on the part of the proſecution, and "we Mr, Ming 


Tut 


CASES IN'CROWN LAW. 


Tau Cove were of opinion, That the repreſentation Jon x8's Cat. 


which the priſoner had made to Rayner, viz. That it was 
a good bank- note, could not alter the purport of it, which is 
what appears upon the face of the inſtrument itſelf ; for al- 
though ſuch falſe repreſentations might make the party 
guilty of a fraud or cheat, they could not make him guilty 
of felony. 


: * . 
* 


Mary Adey's Caſe. 


THIS was a ſpecial verdict found at the Old Bailey 
1 in September Seſſion 1779, upon an indictment 
againſt Mary Adey for the wilful murder of William Barnet. 


Tus Jurors find, That the deceaſed went, in company 
with one David Prothere, who was a Conſtable of the pa- 
riſh of Saint Martin's in the Fields, to the houſe of one 
Ward, in Caftle-Street, in that pariſh, in whoſe houſe the 
priſoner cohabited with a man of the name of Farmello. 
That Prothero went to the houſe of Hard, accompanied 
by Barnet, for the purpoſe of apprehending Farmello as an 
idle and diſorderly perſon, under the ſtatute 19. Geo. 2. 
e. 10, That Prothero had a general fearch-warrant for 
that purpoſe. That upon Prothero's coming to the houſe 
of Ward, he, together with Barnet and others, went up ſtairs 
to the lodging-room of Farmelle, in which Farmello 
and the priſoner cohabited at that time. That Protbero 
did not know Farmello. That Prothers knocked at the 


P 2 | called 


door, and demanded to be admitted. That a male voice 
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Qucre, If a wo- 
man who, in a 
tranſport of paſ- 
fion, kills a 

peace-officer 

Who is about to 
take theman ſhe 


cohahits with to 


priſon, under a 
warrant which 
turns ont to be 
illegal, is guilty 
of murder or 
matiflaughter ? 


/ 


- 


Avzty's Casrx. called out from within, « Who's there?“ That Prot hero 


priſoner ſtepped paſt Prothers, and ſtruck Barnet under the 


the ſaid Act of Parliament. If the Court, &c. 


WES 21. 
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anſwered, & It is me.” Upon which a ſervant-maid be. 
longing to the houſe ſaid, there was another door by which 
they might enter, the bolt of which was on the inſide of a 
room not belonging to Farmelle's lodgings. That this door 
was unbolted, and opened by two men of the name of Elli; 
and Stephens. That Prothero and Barnet then entered 
Farmelle's room. That Prothero ſaid to Farmelle, „ You 
« muſt come along with us.” Farmello ſaid, * For 
« what?” That Barnet ſaid, © Come, come, you muſt 
« go.“ That before Prothero could anſwer Farmelle, the 


left· arm with a knife ſhe then had in her hand, ſaying, © By | 
« God, he ſhall not go.“ That the knife was left ftick- 
ing in the ſide of Barnet, who turned round, ſaying he was 
a dead man. 'That Barnet died of that wound about four 
o'clock the next day. That Farmello was not an object of 


Tux QuesTION was, Whether the offence amounted 
to murder or manſlaughter ? and it was ſeveral times under 
the conſideration of the Jupoꝝs: but they were much di- 
vided in their opinions; and the queſtion was never deter- 
THe priſoner laid eighteen months in gaol, and was then 


Joh 
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John Pear's Caſe. Carr 93. 


HIS caſe was reſerved by Mr. Juſtice 4Þbburft at the A horſe obtain- 


Old Bailey in September Seſſion 1779. 2 it 


it for a day is 


Tus priſoner was indicted for ſtealing a black mare, the _ 2 
property of Samuel Finch. It appeared in evidence, that Sa- — anime 
muel Finch was a Livery-Stable-Keeper; and that the priſoner 88 

had hired the mare of him to go to Sutton in Surrey and back 

again, ſaying he lodged at No. 25 in King - Street, and 

ſhould return about eight o'clock the ſame evening. He 

did not return; and it was proved that he had ſold the mare 

on the very day he had hired her, to one William Hells, in 
Smithfield Market; and that he had no lodging at the place 
to which he had given the proſecutor directions. 


Taz Jury found that the facts above ſtated were true 3 
and alſo that the priſoner had hired the mare with a fraudu- 
lent view, and intention of ſelling her immediately. 


Tux queſtion was referred to the Jupoks, Whether the 
delivery of the mare by the proſecutor to the priſoner, had 
ſo far changed the poſſeſſion of the property, as to render 
the ſubſequent converſion of the mare a mere breach of 
truſt, or whether the converſion was felonious? | 


Tux Jupcts were unanimouſly of opinion, That the 
: SN 0 . . See the caſe of 
queſtion, as to the original intention of the priſoner in hir- Sharpleſs and 
ing the mare, had been properly left to the Jury; and as * 
'ney had found, chat his view in fo doing was fraudulent, 


5 | he 
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the parting with the property had not changed the nature of 
the poſſeſſion, but that it remained unaltered in the proſecu, 
tor at the time of the converſion, and that the priſoner was 
therefore guilty of felony. See Kelynge, 24. 81, Shower, 
50. 57. Aikles's caſe, O. B. January Seſſion 1784+ Charle. 
avoods caſe, O. B. F. ebruary Seſſion 1786. Major Semple's 
cafe, poſt. (a). 


(a) At the O. B. October Seſ- Raymond left it with the Jury quo 
ſion 1729, Fobn Tunnard was tried aximo he had rode to London, and 
for ſtealing a brown mare, the pro- they found him guilty, Mr. Juſtice 
perty of Henry Smith. The proſe- Denton and Mr, Baron Halt were 
cutor lived in the Iſle of Ely, and he preſent, and concurred that it was 
lent the priſoner the mare to ride to felony by reaſon of the agreement; 
a place three miles diſtant ; inſtead for if there had been no agreement, 
of which he rode her up to London, tie privity would have remained, and 
and ſold her, Lord Chief Juſtice it could not have been felony, M.. 


John Taylor's Caſe - 


T the Old Bailey in October Seffion 1779, John Taylr 

was tried before Mr. Juſtice Villen, preſent Mr. Ba- 
ron Eyre, for that he having in his poſſeſſion a bill of ex- 
change in the words and figures following: 


9 81R, c TAMWORTH, 2d Auguft, 1779. 
« NE MonTH after date pleaſe to pay to my order the 
ſum of Twenty Pounds, value received, as per advice from 
To Mr, Joszex Curr, © Tromas Happen." 
« No. 125, FVhitechapel, 
„ LoxpoN,” 
feloniouſly did make, forge, and counterfeit a receipt and ac- 


quittance for the ſaid ſum of Twenty Pounds, as follow” 
eth 
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oh, © Rect, V. Wilſon,” with intention to defraud * TarLon's | 


ſaid Foſeph Cuff. 


THERE was a ſecond count for uttering with the like in- 
tention 3 and a third and fourth count for forging and ut- 
ering it with intention to defraud John Briggs and 
Henry Sutton. 


Upon the bill being produced, it appeared that * Thomas 
« Harper,” the drawer and payee, had indorſed it over, by a 
ſpecial indorſement, to Bird and Jones, who had indorſed 
it in blank, and paid it away to Mr. Sutton, a Londen tradeſ- 
man then at Birmingham, who incloſed it with five other 
bills, in the preſence of the priſoner, in a letter directed to 
Meſſrs. Briggs and Sutton, on Garlick-Hill ; and which 
letter was put into the poſt-houſe at Birmingham ; but it 
never arrived as directed in London. Mr. Briggs, on re- 
ceiving advice of theſe bills having been ſent, applied to 
Mr. Cuff to ſtop payment of the bill in queſtion ; but Mr. 
Cuff had paid the bill, though it then wanted three days of 
being due. | | 


To prove that it was the priſoner who had received the 
20]. and witneſſed that receipt in the name of V. Wilſon,” 
the Counſel for the proſecution (a) called Mr. Cuff; but 
the Court concurred with the priſoner's Counſel (+), that he 
was not a competent witneſs ; for he had, by paying the bill 
before it became due, opened a queſtion, whether he was not 
liable to repay the money. On receiving a releaſe however 


P4 from 


Casz. 


als 
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Tavrton's from Sutton and Briggs, the indorſers of the bill, his eyj. 
CASE. K ; | 

; dence was received (a). 
a t . 
. Cuff ought not to have releaſed the drawer. 


A receipt in= THE EvIDENCE for the proſecution being cloſed, the 
of — on priſoner*s Counſel ſubmitted to the Court, that it was ef. 
nume 16 u bor. ſential to the commiſſion of forgery that the act ſhould be 


„ althou in 2 1 | 
CERES —< done in the name of another (a); but that in the preſent 


port to be the caſe, for any thing that had appeared to the contrary, there 
particular per- never Was ſuch a perſon exiſting as the * M illiam Min 
©. na. Whoſe name was ſuppoſed to have been forged. It was alb 
169, ſubmitted, that THAT name could not have been uſed with 
an intention to defraud, becauſe the priſoner might s 
well have procured payment of the bill by writing the re- 
ceipt in the name of * John Taylor” as in the name of 
* William Wilſon ;” and therefore the uſe of the fictitious 
name was not neceſſary to the accompliſhment of any fraud, 


Tux Court however over-ruled both objections, and the 
Jury found the priſoner Guilty; but the judgment was re- 
ſpited, and the caſe referred to the conſideration of the 
TWELVE JUDGEs, who were unanimouſly of opinion, That 
(4) See the 


the priſoner was pr operly convicted (a), 
caſe of Edward 


Tut, ante, . 
p.182. | | 
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The King againſt Spalding, 0 


T the Lent Aſſizes holden at Bur for the county of 

Suffolk, in the year 1780, William Spalding was tried 
for Arſon, in having ſet fire to his own houſe (a). The 
indictment contained two general counts; the firſt deſerib- 
ing the offence as at common law; the ſecond concluding 


againſt the ſtatute of 9. Geo. 1. c. 22. : 


Tae premiſes were copyhold, of which the priſoner was 
tenant in poſſeſſion; and on the day laid in the indictment, 
he wilfully ſet fire to a girder in the back part of the houſe, 


* 


| Casr 95. 


A tenant in 
Non of a 
9 meſ- 
ſuage is not 
guilty of Ax - 
se N by burning 
it, although it 
has been ſur- 
rendered to the 
uſe of the mort- 
gagee; for it is 
not the houſe of 
another while 
the tenant con- 
tinues in poſ- 
ſeſſion. 
ee, If 


there was not a 


by the means of which a great part of the timber of the roof count in this in- 


and the entire thatch of the houſe were conſumed. The 
houſe was fituated in the village of Harteſt, detached from 
any other houſe; but there were other houſes on each fide 
of it, within the diſtance of four yards. In the month of 
January 1776, the priſoner had ſurrendered the houſe into 
the hands of the lord of the manor, to the uſe of one Ben- 
jamin Nott, his heirs and affigns, for ſecuring the payment 
of ſixty pounds, with legal intereſt, on the third of July 
next following the date of the ſurrender ; but Benjamin Nott 
had never been admitted upon the ſurrender. The priſoner 
had inſured the premiſes from fire to a conſiderable amount, 
and had paid the premium to the Lady-Day ſubſequent to 
the commiſſion of the fact. The premiſes were alſo inſured 
by Benjamin Mett, the mortgagee, 


Tn 


dictment for 
ſetting fire to 
an ont · Bonſe, 

againſt the ſta» 
_ 
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Spar vins's Tux Jury found the priſoner guilty ; but the judgment 


| Gains, 
198 was feſpited, and the following points ſubmitted to the con- 
** of the TWELVE JUDGES. 


as 


Fin, Wunrikn the indictment was properly adapt 
to the caſe ? | 


| Secondly, WHETHER any evidence as to the mortgage 
and ſurrender of the premiſes ought to have been received? 


Thirdly, WHETHER, under all the circumſtances of the 
Caſe, the offence amounts to Arſon at the common law, or to 
a felonious burning within the meaning of the ſtatute ? 


). Þ: On che firſt day of Eaſter Term 1780, this caſe was "= 


w_ 8 pounded to Ten of the Jupoks at Lord MaAngeigld's 
cant. | Chambers; and they were unanimous, That as the indi&- | 


ment was for burning his ews houſe, it was inſufficient ;'for 
x. Hale, 856. that the crime of r/o at common law conſiſts in malici- 
| Stan. 36 ouſly and voluntarily burning the houſe of another; and the 


* Inſt. 66. 6 
© Bl. Com. ftatute of 9. Geo. 1. c. 22. does not alter the nature of the 
aao. | : 

crime, or create any new offence, but only excludes theprin- 

cipal more clearly from the benefit of clergy than he was 

excluded before, The reſolution in Helmes s Cafe (a) has 
(a) Cro, Car 


13'e - been too long eſtabliſhes to be controverted, and the inter- 
pretation of the ſtatute muſt be governed by that determi- | 

nation» The circumſtance of the premiſes being i inſured 

makes no difference in this caſe. 


The 


| 
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The King againſt Breeme. 


T the Old Bailey in April Seffion 1780, An- 
drew Breeme was indicted before Mr. Baron ExRE, 
for that he, about the hour of twelve in the night, a certain 
houſe feloniouſly, wilfully, and maliciouſly did ſet on fire 
and burn. The indictment conſiſted of ſix counts, charg- 
ing the offence to have been committed, fir/?, againſt the 
common law; and, ſecondly, againſt the ſtatute 9. Geo. 1. 
c. 22. and laying it to be the houſe, FIRST, of William 
Bolton; SECONDLY, of Stone Tuppen; THIRDLY, of 
fndrew Breeme. | 


Tat Jury found the priſoner Guilty; but the judgment 
was reſpited, and the queſtion, Whether the conviction was 
legal? referred to the TWELVE JUDGES upon the follow- 
ing facts: 


THar the priſoner wilfully and maliciouſly ſet on fire 
and burned the houſe mentioned in the indictment; That he 
was tenant in poſſeſſion of the houſe, under a written 
agreement for a leaſe for three years from Stare T uppen : 
That Stone Tuppen had built the houſe under a leaſe from 
William Bolton for ninety- nine years ; and, That William 
Bolton was tenant in fee ſimple of the land on which the 
houſe was built, 


Ox the firſt day of Trinity Term nine of the JupGEs (a) 
alembled at Lord Chief Baron Stynner's Chambers; and 
TIED they 
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A tenant in poſ. 
ſeſſion under an 
agreement for a 
leaſe for three 
years, from a 
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under a build- 
ing leaſe, is not 
guilty of Ax gon 
by ſetting the 
houſe on fire; 
and the 9. Geo. 
I. C. 22. does 
net vary the na- 
ture of this of. 
fi 


Bro, Cor. 1 39. 


ISS. 

Staund, 36. 
23 Inſt, 188, 
Dalt. c. 106. 


. LO Inſt, 66. 


1. Hale, 556, 
4. Co. 20. 

4. Bl. Com. 
221, 366. 310, 
1 Hawk, P, Ga 
166, | 


(a) L. C. B, 
Skynner, 

Mr. J. Gould, 
Mr. J. Willes, 
Mr. J. Aſhhorſt, 
Mr. J. Nares, 
Mr. J. Buller 
Mr. B. Eyre, 
Mr. B.Hotham, 


Mr, B. Perryu. 


— 
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4- BL Com. 220, 
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# 
they were unanimouſly of opinion, That the priſone; 


under the circumſtances of the preſent caſe, was not guilty 
of Arſon. The law upon this ſubjeR, they ſaid, had been 
too long, and too firmly eſtabliſhed, by Holmes's Caſe, to be 
now departed from. Some of the JuDGEs, however, 
ſeemed to doubt the propriety of that determination, and 
faid, that if the queſtion had been unſettled they ſhoult 
have been of a different opinion ; but the majority of the 
JupGes held, that the determination of Holmes's Caſe wa 
right, for that the principle of it was the protection of the 
perſon in the actual and immediate poſſeſſion of the houfe. 
As to the ſtatute 9. Geo. 1. c. 22, they held, that it did not 
vary the nature of the offence as it ſtood at common lay, 
that Act being merely intended to clear the doubt which hal 
ariſen from the reaſoning in Poulter's Caſe (a), as to the 
excluſion of the principal offender from the benefit of clergy; 
and in this view, they ſaid, it is conſidered in Mr. Juſtice 


Black/tane's Commentaries, 


— 


— 


Patrick: Madan's Caſe. 


AT the Old Bailey in December Seſſion 1780, Patrit 
Madan was capitally convicted on the ſtatute 10. and 
11. W. 3. c. 23. for privately ſtealing a collection of jewel 
in the ſhop of William Storey, and judgment of death wi 
paſſed upon him at the concluſion of the Seſſion. The exe 
cution of his ſentence was afterwards reſpited during b 


Majeſty's pleaſure; and he accepted a pardon, on conditi! 
of being tranſported to the coaſt of Africa for and during 


— c. 
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the term of his natural life. In conſequence of this pardon, 
he was delivered from Newgate under an order of the Court, 
and, with other convicts, put on board a ſhip commanded 

by Captain Mackenzie. They ſer fail for Africa; but the 
ſhip was driven by contrary winds into the Cove of Cork 
in Ireland; from which place be made his eſcape, and re- 
turned to London, where he was apprehended, and com- 
mitted to Newgate, for being found at large n to the 


condition of his Majeſty's pardon. 


* CY» 8 — 


No indictment was ever preferred againſt him for the new 
felony; but on the 7th December 1781, the Court ordered 
notice in writing to be given to him, to ſhew cauſe the next 
day why execution ſhould not be awarded againſt him on 
his former ſentence, 


Tux following day, on being put to the bar, and his 
identity and the record of his former conviction being prov- 
ed, he ſtated to the Court, that while the ſhip remained in 
tie Cove of Cork, he, with many others of the crew, 
were ſent on ſhore by order of Sir John [rwin, Com- 
mander in Chief, and put into ſick quarters ; and that be- 
fore his recovery the Captain received orders from the Ad- 
miralty to ſail, which he obeyed, leaving him ſick, and unable 
to be removed, on ſhore ;. but not being prepared with 
vitneſſes to prove theſe facts, he was remanded till the 
next deſſion. 


In January Seſſion 1782 he was again put to the bar, 
and not being prepared with any evidence to prove the 
truth 
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truth of the facts above ſtated, THE Cour were of opi- 
nion, That having broken the condition of the pardon, he 
remained in the ſame ſtate in which he was at the time that 
pardon was granted, viz. under ſentence of 'death, with 
a reſpite of that ſentence during his Majeſty's pleaſure; 


and he was accordingly remanded under his former ſen- 
tence. 


IT was afterwards ſubmitted to the conſideration of the 
 #wELVE JuUDGEs, Whether, under all the circumſtance 
of this caſe, the priſoner was liable to ſuffer death, with- 
out benefit of clergy, if he had been indicted and convidte 
under the ſtatute of 8. Geo. 3. c. 15.? or, Whether he hal 
been properly referred to his original ſentence in De- 
cember Seſſion 1780, with the reſpite during his Majeſty' 
pleaſure ? | 


In April Seffion 1782 he was informed by Taz Count, 
that it was his Majeſty's pleaſure, that he ſhould be tran{- 
ported to the Coalt of Africa during the term of his m- 
tural life. 


% 
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John Sheppard's Caſe, 


AT the Old Bailey in September Seſſion 1781, John 

Sheppard was tried before Mr. Juſtice Ahurſt, for 
uttering the following order ſor payment of money, know- 
ing it to be forged, with intention to defraud James Elliot. 


© (GGREEN-STREET, 31/7 Fuly, 1781. 
« MessRs. BRowN and COLLIN8ON, 


« Pay to Mr. John Atkins « or bearer, ſix pounds fix 
6 ſhillings for 


* H. — 
Tux following facts appeared in evidence; 


THE PROSECUTOR was a ſilverſmith; and the priſoner 
having looked out ſeveral goods at his ſhop to the amount 
of ſix guineas, pulled out his purſe, ſaying, © I believe I 
© have not caſh enough about me, but here is a draft on a 
* banker, which is the ſame thing as money; it will be paid 
« when preſented.” He laid the draft on the counter, and 
delired to ſee ſome ſilver ſpurs; but the proſecutor not having 
any of the kind which he deſcribed, the priſoner ſaid, 


H. Turner, Eſq.” The priſoner looked over him, and 
deſired him to add, Jun. Noah's Row, Hampton Court,” 
and then went away, It appeared that no perſon of the 

name 


© Then you muſt ſend me a pair,” The proſecutor took 
his order-book, and imagining the priſoner's name to bo 
the ſame as that in which the draft was ſigned, he wrote, 


* 3 


Cain 98. 
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Suxryazp's name of H. Turner kept caſh at Brown and Collinſo!,, 
o_ or lived in Green-ftreet; nor could ſuch a place as Noa} 
Row, or ſuch a perſon as H. L Ju 90 Foun 
Hampton Curt. 


Tux Jury found the priſoner Guilty; and he receive 

judgment of death: but the execution of the ſentence was 

reſpited, and the propriety of the conviction ſubmitted to the 
conſideration of the JUDGES. 


In January Seſſion 1782 the priſoner was put to the har, 
and informed by Ms. Recorper, That the Twin 
JupGEs were unanimouſly of opinion, that the convidtion 
was legal. The priſoner however received a conditiond: 
pardon, in conſideration of the long confinement he hal 
ts) By vie ef {iiffered ; and he was ſentenced (a) to raiſe he for three 


SRD ak ad. e o r coo X—  ww©@@ 


77 — 827 years on the river Thames. 

˖ 
Fe Peat's Caſe. e 
ASE 99. N | 1 
8 LD-BAILEY December Seflion 1781, the priſon Will « 
ance ofthe prov O vs indidted before Mr. Baron Hetham, preſent in If 


poſſeſſion of 2 _-J uſtice 1/5 les, for a highway robbery on Richard Downh 


RomBErr, 
— by 8 Eſq. by puting him in corporal fear and danger of l 


law to com 


' plete the erime. life, and taking from his perſon a ſilk purſe, value three 
5 pence, and twenty-three ſhillings in monies numbered. 


Tux priſoner on horſe-back ſtopped Mr. Down 
carriage on Finchley Common, and demanded his mon 
1 1 


— 
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. Downe gave him his purſe: The priſoner took it, Pratt Care, 
but immediately returned it again to Mr. Downe, ſaying, mae; Sum. . 
« If you value your purſe you will pleaſe to take it back, Bae .. | 
« and give me the contents of it.” Mr. Downe received 2. Hawk, . | 
it back, but while he was taking out the money, his ſervant 
n from behind the e WP * the TOR | 
A 5006 ane Whether as robbingiis is os an a 
ſpecies of larceny, there was a ſufficient @ſportation in this 
caſe to conſtitute the offence? But THE Coun held, that 
although the proſecutor did. not eventually loſa either his 
purſe or his money, yet as the priſoher had in fact demanded 
his money, and under the impulſe of that threat and de- 
mand, the property had been once taken from the-praſeeu- 
tor by the-priſoner, it was in ſtrictneſs of law a ſafficient 
taking to complete the offence, although the priſoner's E 
poſſeſſion had continued for an inſtant only (ORE DG»: | A 


+ . — — 4 — 


(a) 4. requires 1 to n 
purſe, and he delivers it accordingly 3 ; 
dut 4. finding only two ſhillings i in 
it, gives him it again, yet this is 4 
taking by robbery. Cromp. 34. Dalt. 
c. 153. p. 492. 1. Hale, 533. For he 


who has once actually compleated 


offence, by taking the goods of an- 
other in ſuch a manner into his poſ- 


k:\ſion, cannot afterwards purge it 


Mans ee Sum. 50. 3. Toft, 


60. 1. Hawk. P. C. 147. The out- 
rage offered to the rights of ſociety 


does not vary in its nature, becauſe 


it is ineffectual in its conſequences. 


Eden's P. P. L. 286. And the con- 


the tinuance of the property in the poſ- 


ſeſſion of the robber, is not required 
by law. 3. Iuſt. 69. See ale 
Staund. 27, FAG 
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« To Rich. Beatty and Co. 


price of eighteen guineas, and offered the BArH Bank 
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John Hevey? 8 Caſe, 


T the Old Bailey in January Seſſion 1782, John Heig 

was indicted on the ſtatute 2. Geo. 2. c. 25. before 
Mr. Juſtice Aßburſt, for forging an indorſement on the 
back of a bill of exchange, in the name of B. M Cary, 
with intent to defraud William Maſters and Edward 


THERE was a ſecond count, for uttering and publiſhing 
a forged indorſement, in the name of *. INE" 
with the like intention. 


Noe 59. C. 30: O0: 0. BAH BAxk, Nov. 19, 1781, 

« THIRTY-ONE days after ſight, pay Mr. Bernard 
« McCarthy or order, Thirty Pounds, Value received, for 
&© Smith, Moore, and Co. 


. Jan: Coxx ELI. 


. No 10 < Gt. St. Helens, Lox ox.“ 
ä (Acc. R. B. and Cu.) 


Ir appeared in evidence, that the priſoner, by the name of 
John Hevey, had procured the copper- plate to be engraved 
from which the ſkeleton of the bill in queſtion had been 


printed. In the month of November 1781, the priſoner 


went to the ſhop of the proſecutors, who were pawn-bro- 
kers in Holborn, bargained for a gold watch, at tht 


BILL above deſcribed in payment. Mr. Beauchamp ex- 
amined the bill, and ſhewing the indorſement to the 
priſonet ) 


CASES IN CROWN LAW; 


« afraid, it is better than a note of the Bank of England; 
« it is @ very good bill, and I have indorſed it.” Mr. Beau« 
champ, however; refuſed to take itz until he had ſent his 
ſervant with it into Great St. Helen's, to know whether the 
acceptance Richard Beatty and Co. was genuine. The 
ſervant took the bill according to the direQions, and receiv- 
ed information from a gentleman who anſwered to the name 
of Beatty, that it was a good bill, and would be regularly 
paid when due. In conſequence of this information, the 
proſecutor let the priſoner have the watch, gave him 1 il. 28. 
in exchange, and a bill of parcels, with A receipt in the 
name of Aecurtiy for the 181. 188. od. The bill was not 
paid, nor were there any ſuch perſons as Smith, Moore, 


were apprehended, and committed for the ſuppoſed forgery. 
In the priſoner's cuſtody were found a number of 
notes, of different dates and ſums, indorſed in the name 
« B. M Carthy but it was poſitively ſworn, that theſe 

indorſements, as well as that on the back of the bill in queſ- 

tion, were in the hand-writing of one Bernard M Carthy, 

who lived in St. Giles 5 and had abſconded. 


Tux learned 1 directed the Jury upon the points of 
law; and they found a verdidt, „That the indorſement 
e B. M<CarTHY was in the hand-writing of a perſon of 


had paſſed himlelf upon the proſecutor Mr. Beauchamp, 
* as being B. MeCurthy the indorſer.“ 


ptiſoter, aſked him if his tame was M*Carthy. The Hever's 
priſoner. replied, © Yes; Sir, it is. You have no occaſion to be ©**** 


and Co. to be found at Bath. The priſoner and Beatty . 


© that name, but that John Hevey, the prifoner at the bar, 


Qz Ag 
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As this finding involved a queſtion of law which had 
never preciſely received a judicial determination, the queſtion 
was referred to the conſideration of the TWELVE, JUDGes, | 
Whether, if a man produces the real ſignature of a perſon 
exiſting, purporting to be the indorſement of ſuch perſon, 
and falſely declares that he is the identical perſon whoſe 

indorſement it purports to be, it amounts in point of law to 
| "the offence of forgery ? 


On the firſt day of Hilary Term 1782, eleven of the 
Jupoxs conferred upon this caſe; and at the Old Bailey in 
February Seſſion following, Mr. Juſtice Gould delivered 
their unanimous opinion, That it did not amount to for- 
gery. The ſtatute 2. Geo. 2. e. 25. ſays, © That if any 
« perſon ſhall fa/ſely make, or cauſe to be falſely made, any 
< indorſement, &. they ſhall be guilty of felony. “ There 
mult therefore be a falſe making to conſtitute the crime of 
forgery ; but in the preſent caſe, the Jury have found that the | 


indorſement was truly made, by a real PER whoſe name 
it purported to on 


THe priſoner however was detained, and at the' fame 
Seſſion John Hevey and Richard Beatty wete indiQed, 


with Bernard M Carthy, for che conſpiracy to ab and 
were convicted. 


Collet's 
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Cofler 8 Caſe, 


T 4 80 Bailey in February Seſſion 1782, Henry 


Czſiet was indicted for ſtealing a quantity of eurrants, 


the property of John Parker, 


- — 


TRE ptoſecutor was the proprietor of the Uxbridge wag- 


gon, inthe forepart of which the goods laid in the indictment 
were packed. The priſoner got into the waggon, and after 
groping about on his hands and knees, laid hold of this 
parcel of currants, and had got near the tail of the waggon 
with them when he was apprehended. _ The parcel was 


afterwards found near the middle part of the waggon. 


Tux Jury found the priſoner guilty ; but as he had not 
carried the goods out of the waggon, the Court (a) doubted, 
Whether this was a ſufficient aſportation to conſtitute the 
crime of larceny. "The judgment was accordingly reſpited, 
and the caſe reſerved for the conſideration of the TWELVE 


Jupces; and they were unanimouſly of opinion, That as 


(a) Mx, Baron PxRRYN, before 
whom the priſoner was tried, men- 
tioned a caſe which had recently 
deen reſerved by Mr. Juſtice Nares 
for the conſideration of the TWELvE 
Juv6zs,—Somewhere in the Acton 


road, a perſon got into a waggon, 


with intent to ſteal a parcel of goods, 
which lay as a pocket of hops would, 


at its length. He had raiſed it up, 
and placed it upon its end, in a per- 
pendicular poſture; but he had not 


removed it from the place where it. 


viginally lay in the waggon. He 


Qz 


had cut the package open with a 


knife, and was proceeding to take 
out the goods which it contained 
but before he had taken out the goods 
he was detected: and the JupGss 
were unanimouſly of opinion, That. 
as he had not removed the bale from 
the ſpot on which it laid, there was 
not a ſufficient taking, or carrying 
away to conititute a larceny ; and 
the priſoner was diſcharged. Seg 
Lapier's caſe, poſt, hers both theſe 
caſes arc cited, 


the 


CA 1 or. 
What ſhall be 
conſidered a ſuf. 


ficienticarrying 
away to conſti- 


tute the offence 


of lareeny. 
Bro. Cor. 45. 
48. 137. 160. 
Kely, 24. 

1. Hale, 504. a 
1. Hawk. 134+ 
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As this finding involved a queſtion. of law which had 
never preciſely received a judicial determination, the queſtion 
was referred to the conſideration of the TWELVE JuDGes, 
Whether, if a man produces the real ſignature of a perſon 
exiſting, purporting to be the indorſement of ſuch perſon, 
and falſely. declares that he is the identical perſon whoſe - 
indorſement it purports to be, it amounts in point of law to 
the offence of forgery ? 


On the firſt day of Hilary Term 1582, eleven of the 
Jupoxs conferred upon this caſe; and at the Old Bailey in 
February Seſſion following, Mr. Juſtice Gould delivered 
their unanimous opinion, That it did not amount to for- 
gery. The ſtatute 2. Geo. 2. c. 25. ſays, © That if any 
« perſon ſhall fa/ſely make, or cauſe to be falſely made, any 
e indorſement, &c. they ſhall be guilty of felony. There 
mult therefore be a falſe making to conſtitute the crime of 


forgery; but in the preſent caſe, the Jury have found that the 
indorſement was truly made, by a real . whoſe name 
it purported to e. 6 


Tux priſoner however was detained, and at the ſame 
Seſſion John Hevey and Richard Beatty were indicted, 
with Bernard NH Carthy, for the eonſpiracy to ae and 
were convicted, 


Collet's 
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Collier: 8 Caſe, 


T the Old Bailey in February Seſſion 1782, Henry 
Co/let was inditted for ſtealing a quantity of eurrants, 
the property of John Parker, 


— 


THE ptoſecutor was the proprietor of the Uxbridge wag- 
gon, in the forepart of which the goods laid in the indictment 
were packed. The priſoner got into the waggon, and after 


groping about on his hands and knees, laid hold of this 


parcel of currants, and had got near the tail of the waggon 
with them when he was apprehended. The parcel was 
afterwards found near the middle part of the waggon. 


Tre Jury found the priſoner guilty ; but as he had not 
carried the goods out of the waggon, the Court (a) doubted, 
Whether this was a ſufficient aſportation to conſtitute the 
crime of larceny. The judgment was accordingly reſpited, 
and the caſe reſerved for the conſideration of the TwzLvE 
JunGes; and they were unanimouſly of opinion, That as 


(a) Mx, BARoN PxRRYN, before had cut the package open with a 
whom the priſoner was tried, men- knife, and was proceeding to take 
tioned a caſe which had recently out the goods which it contained; 
been reſerved by Mr. Juſtice Nares but before he had taken out the goods 
for the conſideration of the TwzLvE he was detected: and the JupGss 
JvosESs. Somewhere in the Acton were unanimouſly of opinion, That 
road, a perſon got into a_waggon, as he had not removed the bale from 
with intent to ſteal a parcel of goods, the ſpot on which it laid, there was 
which lay as a pocket of hops would, not a ſufficient taking, or carrying 
at its length. He had raiſed it up, away to conititute a larceny ; and 
and placed it upon its end, in a per- the priſoner was diſcharged. See 
pendicular poſture; but he had not Lapier's caſe, paſt, where both theſe 
removed it from the place where it oy are cited, 


viginally lay in the waggon. He 1 
23 the 


1. 


CAS or. 


. - 
— — . — — r— oo ⏑— - e—__—_— oo” 


What ſhall be 
conſidered a ſuf 
ficienticarrying 
away to conſti- 
tute the offence 
of lareeny. 
Bro. Cor. 45. 
48. 137. 160. 
Kely, 24. 

1. Hale, 504, 
1. Hawk. 134+ 
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Casz 102. 


A garret made 

. uſe of as a 
workſhop, and 
rented with a 
ſleeping- room, 
by the week, is 

the manſion 
of the lodger, 
if the landlord 


does not ſleep 


under the ſame 


CASES IN CROWN LAW, 
the priſoner had removed the property from the ſpot where 


it was originally placed, and the Jury had found that he had 


ſo removed it with intent to ſteal, it was a ſufficient raking 
and carrying away to conſtitute the offence. 


Richard Carroll's Caſe, 
T the Old Bailey in February Seffion 1782, Richard 
Carrell, a youn g lad ſtone- blind, was convicted before 
Ms. SERJEANT ADAIR, Recorder, of breaking and enter- 


ing the dwelling-houſe of Jobs Fordan, i in the night-time 
with intent to ſteal. | 


T xx houſe in which the offence was committed, belong- 


ed to one Naſh, who did not live in any part of it himſelf, 
but let the whole of it out in ſeparate lodgings, from week 


to week. John Jordan had two apartments in the houſe, 


viz. a ſleeping- room up one pair of ſtairs, and a working 
ſhop i in the garret, which he rented by the week, as tenant 


at will to Naſh. This ; working-ſhop v was the room broke 
open by the priſoner. 


THz Jury found the priſoner guilty; but the caſe was 
referred to the conſideration of the Jupcss, upon the quel- 
tion, Whether, under the circumſtances above-mentioned, 
the indictment could be ſupported for burglary in the 


| dwelling-hoyle of Jobn Jordan f 


On the firſt day of Eaſter Term 1782, the TWELYE 
Jupszs aſſembled at Lonp MaxsrizLp's chambers; and 


I 
ww 45 ww 


te] 
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they were unanimouſly of opinion, (a) That as Naſſ, the 
owner of the houſe, did not inhabit any part of it, the in- 
dictment had properly charged it to be the dwelling-houſe 


of John Jordan, the lodger; and they ſaid the caſe of the 
King v. Rogers was preciſely in point with the preſent 


(a) See the caſe of William Trap- 
ſhau, where Mr, Juſtice Gould, in 
delivering the opinion of the Jup- 
ers, ſays, * That he had ſeen a 
# memorandum by Mr, Juſtice 


&© that only ten of the twelve Judges 
« united in their opinion on this caſe, 
4 and that he and Mr. Baron Eyre 
« differed,” Poſt, 


— — 


6 — 


The King againſt John Patch. 


T the Old Bailey in February Seſſion 1782, John Patch 
was indicted before Mr. Juſtice Gould, preſent Mr, 
Baron Perryn, and Mr. Juſtice Buller, for ſtealing a filver 
watch, a ſteel chain, a gold ſeal, two pieces of foreign coin, 
and ſeven ſhillings in money, the property of Feremiah 
Bumſtead. 


THz proſecutor depoſed, that the priſoner and two other 
perſons who made their eſcape, had joined company with him 
in the ſtreet, and after walking a ſhort ſpace one of them 
ſtooped down and picked up a purſe, which upon inſpection 
contained a ring, and a receipt for 1471. purporting to 
be the receipt af a jeweller for © a rich brilliant diamond 
© ring.” The priſoner propoſed that they ſhould go into 
ſome public-houſe, to conſider in what manner their re- 

Q4 a ſpective 


— — — ———— —— r 
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Carre 
Cas. 


« Buller, in which he takes notice, 


Cas 103. 


— 


To obtain pro- 

perty from an- 
other by the k 
practice of | 
ring-dropping is 
felony, if the 
Jury find it wag 
obtained under 
a preconceived 
deſign to ſteal it, 
Kely 24. 81. 
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Paren'sCaite ſpective portions of this prize were to be divided, and accord- 


ingly they all four of them went into an ale-houſeon Saffron. 


bill. Various modes of: diſtribution were ſuggeſted; at 
length: the priſoner aſked the proſecutor, if it would be 
agreeable to him to take the ring into his own poſſeſſion, and 
to depoſit his money and his watch as a ſecurity to return 
it upon receiving his portion of its value, The proſecutor 
aſſented to this propoſal; and ſigned a written agreement, 
„That when the priſoner, or either of the other two men 
e returned the watch and money, and ſeventy pounds, he 
& would redeliver to them the purſe and the ring.” The 
proſecutor accordingly laid the watch and money men- 
tioned in the indictment upon the table, and received the 
ring. The priſoner. beckoned the proſecutor out of the 


room, upon a pretence of ſpeaking to him in private; and 


during this interval the other two men marched off with the 


property. The abrupt manner in which they went ay 
ſu ggeſted to the proſecutor that he had been defrauded, and 
he ſecured the priſoner. "T8 ring was valued at m 


ſhillings. 


IT was objected by the priſoner's Counſel, that as a 
profecutor had parted voluntarily with the poyſeſſion of hi 
property, it was a fraud 'only, and not a felony; but the 
Cour, upon the authority of the caſe of the King v. Pare, 


| referred it to the Jury to conſider, Whether the whole trank 


action was not an artful and preconcerted ſcheme in the three 
men, feloniouſly to obtain the proſecutor's watch and money! 


Tu Jury found the priſoner guilty ; ; and he was ſenten- 
ced to pale gravel three years on the river Thames. 
gene 
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; x {) : 1 

Gribble's Caſe. 

A T the Old Bailey February Seſſion 1782, an indictment 
on the ſtatute 5. Eliz. c. 4. was preferred, charging the 

priſoner with having ſtolen a watch from Thomas Sheridan, 

privately from his perſon and without his knowledge. 


Tux proſecutor had been drinking at a public-houſe with 
the priſoner, and being both of them much intoxicated, they 
went together to the priſoner's lodgings, where the proſecu- 


tor fell aſleep, and while he was aſleep the priſoner ſtole his 
watch. 


Tas Covxx ruled this not to be ſuch a ſealing privately 
25 would ouſt the offender from the benefit of clergy, wich- 
inthe meaning of the legiflature; and mentioned the follow- 
ing caſe as having been decided by the Judges :—A perfon 
who had become intoxicated at Vauxhall gardens,fell faſt aſleep 
in his way home, in one of the watch-houſes or niches on 
Weſtminſter-bridge. A waiter alſo from Vauxhall paſſing 


L l 


Casx 10. 


The offence of 
privately ſtealing 
from the perſon, 
cannot be com- 
mitted on a per- 
ſon who has 


rendered himſelf 


ſenſeleſs by in- 
toxication. Sa 
u re. 


vide Rex v. 
Thompſon, poſt. 


2. Hawk. P. C. N 


490. 


that way ſtole the buckles out of his ſhoes without waking 


bim; and the JuDGEes were of opinion, That the ſtatute was 


intended to protect the property which perſons by proper 
Vigilance and caution ſhould not be enabled to ſecure; but 
that it did not extend to perſons who by intoxication had 
expoſed themſelves to the dangers of depredation, by deftroy- 


ing thoſe faculties of the mind by the exertion of which the 


{aceny might probably be prevented, 


Tax . 
- 
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GrrnuLs's THe Jury found the priſoner guilty of ſtealing ; but ng 
* privately from the perſon (a). | 
(a) At the O. B. Dec. Seſſ. 1978, formed the Jury, that it was the 
Mary Reading and Mary Jones were opinion of the late Mr. Juſtice An, 
tried for privately ſtealing from the in a fimilar caſe, and with whoſe opi. 
perſon. It appeared in evidence, that nion they perfectly agreed, that this 
the proſecutor, a hackney-coachman, was not a caſe within the ſpirit of the 
while he was waiting for his fare at Actof Parliament; for that it waseri- 
the door of a brothel in Covent-gar- dent from the preamble of it, that it was 
» den, had laid himſelf down in the intended only for the protection of 
bottom of his coach with the door perſons in public meetings, and places 
open and fallen aſleep ; and that the of proper reſort. Sed vide Thompſon's 
priſoners had rifled his pockets with- Caſe, peſt. 
out waking him. Tax Cova r in- 
a 
Gaz 105, | Ann Guy's Caſe. 
| Maney is 2 | AT the Old Bailey in April Seſſion 1782, Ann Guy waz 
meaning of the — & indicted as an acceſlary aſter the fact, in receiving 
words good: . ; 
3 of to guineas, ſhe well knowing them to have been ſtolen. 
IU, Caf, Mx. BARON EyRE aid he was clearly of opinion, That 
— 1 there cannot be an acceſſary after the fact for receiving 


money. The ſtatutes of 3. Will. and Mary, c. 9. ſ. 4. and 
5. Ann. c. 31. ſ. 5. ſay, that whoever ſhall buy or receive 
any goods or chattels that ſhall be feloniouſly ſtolen, know: 
ing the ſame to be ſtolen, ſhall be deemed an acceſſary after 
the fact to ſuch felony; but money cannot be well conſider 


(a) See Mori“ ed as goods or chattels, within the meaning of theſe Acts (a). 
Caſe, poſt, where | 
this point was 5 
determined ac- a ri | - 

— by all T HE priſoner was acquitted, | 

the Judges, Tix 
abſente Ms. - | 
Ba Erns, 


A tr. oe 
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FIRST CASE: 


livery for Briſtol in 1782, on the trial of an indict- 
ment againſt William Pedley for Arſon ; and argued in the 
Coury of King's Hauch in Franity Term 28. No, 3- 


Tux INDICTMENT contained ſeyenteen counts, in which 
the offence was reſpectively laid to be committed, 1/, againſt 


c. 22. Seyeral of the counts diſtinctly charged, That the 
priſoner did ſet fire to, and burn the houſe of Freeman, 
Lucy, and Giles. Other cqunts charged, That he /et fire 
to his own houſe, with intent to burn the houſe of Freeman, 
Lucy, and Giles, near to the priſoner's dwelling-houſe, by 
reaſon whereof the ſaid houſe of Freeman, Lucy, and Giles 
was ſet on fire and burned, The neighbouring houſe was 


Richard Coombe 3dly, of the Mayor of Briſtol. The pri- 
ſoner was alſo charged in ſome of the counts with burning 
his own houſe. The ſeveral houſes were reſpeCtively termed 
dwelling-houſes ; and the offence laid throughout to have 
been committed felaniouſly, wilfully, and maliciouſly. 


Tas VERDICT. All the houſes mentioned in the in- 
* ditment were the freehold and inheritance of the Mayor 
* of Briſtol, who had demiſed that in which the priſoner 
* dyelt to Freeman, Lucy, and Giles for the term of ninety- 

« nine 


alſo laid to be the houſe, 1/t, of Francis Parry ; 2dly, of 


The King againſt Pedley, | cus 106; 


THIS was a SpECIAL VERDiIct found at the Gaol De- A tenant from 
| | 5 f year to year 
5 is not guilty of 
Arſon by burn» 
ing the houſe of 
which he is in 
poſſeſſion ; but 
if by firing his 
"own houſe he 
thereby burn the 
houſe of another, 
; he is guilty of 
the common law; and adh, againſt the ſtatute 9. Geo. 1, the crime, 


| 
| 
| 
| 
| 


PzpLizy's 
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te nine years, determinable with three lives. Freeman, Luc, 


and Giles had demiſed the ſaid houſe to the priſoner for 


e ſeven years, part of which term was ſubſiſting. The 
Mayor of Briſtol had alſo demiſed three other meſſuages 


e adjoining to that i in the poſſeſſion of the priſoner to Rich- 
« ard Cocmbe for a term of ninety-nine years, determinable 
* as aforeſaid; ahd Richard Combe had again demiſed the 
4 ſaid three meſſuages to Francis Parry for a year, and ſo 
<« from year to year, ſo long, &c. On 29th September 
0 1780, Francis Parry demiſed one of theſe three meſſuages 
c to John Landy for three months, who entered and con- 

ce tinued in poſſeſſion until and upon the 8th December 
© 1780; and this is the houſe that is alledged in the in- 
« dictment to be the houſe of Francis Parry. The priſoner 
« and Fohn Landy being thus in poſſeſſion of their refpeCtive 
e houſes, ſo demiſed as aforeſaid, the priſoner, on the 6th 
« December 1780, unlawfully, wilfully, and maliciouſly ſet 
te fire to, and ſet on fire the ſaid houſe in his poſſeſſion, with 
© intent wilfully and maliciouſly to burn the ſame, and did 
te thereby burn and deſtroy great part of the fame; and by 
e means thereof the ſaid fire was communicated to the houk 
« in the occupation of John Landy, and burned and con- 
ec ſumed part thereof. But whether upon the whole of 
« theſe facts the priſoner is guilty of the offences charged in 


« the indictment, the Jury ſubmit to the Court,” 


Mx. Lawrance, as Counſel for the Crown, faid, that 
three queſtions might be made from the facts diſcloſed by 
the Special Verdict. Fir, Whether the priſoner, was not 
guilty of Arſon at common law in burning his own houſe? 

Secondly, 
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Secondly, Whether it was not an offence within the meaning PA 
ab the ſtatute 9. Geo. 1, c. 22, ? But he acknowledged that, — WIA 
otwithſtanding the opinion of a great writer upon Crown 
Law to the contrary, | he was apprehenſiy: that the doctrine 
in Holmes's Caſe, Cro. Car. 533. upon chis ſubject had been 


too firmly and recently eſtabliſhed, for any arguments he 

could uſe ab inconvenienti to remove. In Breeme's Caſe (a), (s) Ante. 
in the year 1780, it was determined by nine of the Jupoxs, 

that a man is not guilty of felony in ſetting fire to his own 

bouſe ; and in Spalding's Caſe (b), about the ſame time, it (5) Ante. 
was determined with equal unanimity, that the tature 
9. Geo. I. c. 22. had created no new offence, 


Mz. Lawrance therefore confined his n to the 


third queflion, Whether the priſoner's having burnt his 

© neighbour's houſe by means of burning his ovin, was not 
nn offence within the legal idea of AR SON?“ and con- 
tended, that where a man doth an act malum in ſe, wilfully 
and deliberately, and ſuch act occaſions a miſchief which 
i it had been immediately done would have been felony, 
the act which produced ſuch miſchief ſhall alſo be conſidered 

8 felonious. If A. tenant for years of a houſe, ſets fire 
*toit, intending to burn the houſe of B. and thereby he 

* does burn the houſe of B. this is felony ; but if he doth not 
burn the houſe of B. it is only a great miſdemeanor, but 

* no felony.” 1. Hale, P. C. 568. Dalton, ch. 158. p. 506. 
Edit, 1727. © It ſeemeth,” ſays Dalton, eb. 105. p. 270. 
That if a man unlawfully ſhoot in a hand=gun, and the 

* fire thereof ſets another man's houſe on fire, and burn it 
down, it is felony (e).“ 3. Inſt. 67. Kelp, 117. 1. Hawk, () 52 vice 


1. Hale, 559. 
6. 106. contra. 
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The caſe of 
Eliz. Harris, 
Foſt. 115 116. 
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th. 106. ,. 5. 4. State Trials, 222. Caſes of murder coil . 
ſtantly proceed upon this principle; and whetever death fd: pr 
lows an act which is malum in ſe, and the event was pro: ci 
bable from the act, the actor is anſwerable in felony for the 
conſequences z for Mr. Juſtice Fofter ſays, it is no excuſe 


for the aggreſſor to ſay, that he did not intend all tht la 

follows. 3 

of 

| fa 

Loxp MansritLy. The law is now eſtabliſhed 1 
ſettled, that if a tenant ſet fire to the houſe of his landlord 
he is not guilty of Arſon. The legal definition of thi 

crime is burning the houſe of another ; and it was lately & * 


termined in Breeme's Caſe, by the unanimous opinion « 
nine JUDGEs, that it is not felony to burn a houſe of whit 
the offender is in poſſeſſion by virtue of a leaſe for years ; ail 
this was alſo the title in Holmes's Caſe, which is now cot 
firmed to be good law. I very much lament that the |: 
is ſo ſettled. If it had been a new queſtion, I ſhould 10 


have been /ingly of a contrary opinion. The bias of u 2 
mind is in favour of Mr. Juſtice Feſter's opinion, ti 2 
& the houſe might with ſtrict legal propriety have been co 
* {idered as the houſe of the landlord ;*” and although he tru A 


fays, © that both landlord and tenant have a property in 
« houſe, the one temporary and limited, the other abſol 
« and perpetual; yet to decide, that he who has fo trifl 


Y 
an intereſt in a houſe as a year or leſs ſhould not be guilt 

of Arſon by burning it, would, in my conception, requi 5 
great deliberation. But as to that point of the preſe . 


eaſe, it is firmly ſettled; and the legiſlature alone can alt 
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it. As to the third point, there is no doubt but that the 
propoſitions laid down are grounded upon the true prin- 
ciples of law when applied to certain caſes ; but whether 
he preſent is a caſe in which they ought to prevail, it ſeems 
immaterial to enquire ; for the crime of Arſon, as I have 
aid before, is an offence committed againſt the poſſeſſion of 
mother; and Pedley has not been tried for burning the houſe 
of which John Landy was in poſſeſſion, becauſe, though in 
a& it was the houſe burned, the indictment has ſtated it to 
be in the poſſeſſion of Richard Coombe. 


JuDGMENT was given for the priſoner, but he was re- 
manded, 


———.—k Rn —— 


Henry Lavell's Caſe. 


AT the Old Bailey in September Seſſion 1782, Henry 

Lavell was indicted on the ſtatute 7. Geo. 2. c. 22. 
for forging an order for the payment of money, purporting 
to be an order for 101, 10s. directed to DRUMMOND and 
G. Charing-Creſi, by the name of Meſſ. Drummond, Char- 
mg-Croſs, by which Meſſ. Drummond and Co. of Charing- 
Croſs were required to pay the bearer the ſaid ſum ; and 
which ſaid order was as follows: 


© Meſf, DxumMoND, Charing-Groſs, —Auguſt 25, 1782. 
« PLEASE to pay the bearer or order, on demand, Ten 
pounds Ten Shillings, and place the ſame to account of 
NT a RO þ 5 
* HENAT HARvey ASTON.” 
THERE 
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Casz 107, 


In an indict- 
ment of felony, 
a. deſcription to 
a common in- 
tent of the per- 
ſon intended to 
be defrauded is 
ſufficient, 


$40 


% 
Lavrtt's g 


Cat. 


but! it was moved in arreſt of judgment, that the names "FE 
forth in the indiftment ; and that the firm a Me; Dri! 


ſons as the law in this caſe required. Upon this motion 


| lowing, delivered the opinion of the JUDGEs to this eſſed: 


1 u upon this ſubject is, that every averment t neceſſary in 
5 l em ind amen: muſt be ſtated with ſuch a degree of certainty 


caſe, the deſignation of perſon is expreſſed- with ſufficient 
_ certainty for this purpoſe, without calling in aid the words 
and Co.” in which words the uncertainty complained of 
is ſuppoſed to reſide, thoſe words may be rejected as ſuper | 


abundunt and urineceſſary, and the indiQment will be good 


CASES IN CROWN L AW. 


Tuxnx was a ſecond count for! uttering the fad erde, 
knowing it to be ferged ; and theſe. offences were reſpec. 
tively charged to have been committed, firſt, with ati inten 


tion to defraud H. H. Afton ; and, ſeedy, eſp. Drums 
mond and . 2 


ao my bt on 1 hit 
Tux priſoner was convicted tides very clear evidence; | 


Mr. Drummond's partners ſhould have been feverally ſet 


mond and Co. was not ſuch a certain deſcription of per: 


the judgment, was reſpited, and the point of law ſab = 
to the conſideration of the Jupcss.  — - 


| * — . , Te 1 4 6 * 0 
Mx. BARON HoTHam, in the December Seffion fol- 


The rwWELVI Jupces, in deciding upon this queſtion, 
eee the import and operation of the words 
Hl, Drummond and Cs. Charing-Grefs.” The rule of 


is will enable the party to learn the general nature of the 
crime he is accuſed of, and who are the accuſers agaiuſt 
whom he is to defend himſelf. If therefore, in the preſent 


without 
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without them. But if they Are eſſential to the certainty of Lavertt's 
deſcription, and cannot be rejected as ſurpluſage; and the na 
words © Meſfſ. Drummond and Co. Charing- Groſs,” when 
taken together, are fo ſenſeleſs and unintelligible as not 
to import a certain deſcription of perſons; then the indict- 
ment will be bad. On the firſt point the JUDGEs are of opi- 
nion, That as Mr. Drummond, Charing-Croſs,” would 
have been ſufficiently deſcriptive of the perſon intended to 
be defrauded, the words «and Co.” may be rejected as ſur⸗ 
pluſage, without vitiating the inditment. . They are alſo 
of opinion, That without expunging theſe words, the ſens 
tence © Ne Drummond and Co. Charing-Craſs,” is ſutfei- 
ently intelligible to convey with legal certainty, a notifica- 
tion of the party intended to be defrauded ; and that it is nk 
neceſſary to deſcribe the party meant with more particulas- 
rity ; for if any perſon can be intended from the words, who 
that perſon is, and whether he was the meditated object of 
the fraud, are matters for the conſideration of the Jury; -- 
The verdict, in the preſent caſe, has eſtabliſhed the fact, 
that the priſoner intended to defraud . Drummond: 
© and Co. of Cbharing-Creſt; and therefore on all theſe 
grounds the JUDGEs are unanimouſly of opinion, That the 
nditment is good, and of courſe that the judgment ought 
not to be arreſted, | 


Tux priſoner accordingly received ſentence of death 5 
but he afterwards received a conditional pardon. 


- 
* 
* „ - . 
R Willi IT 
| . * ? . fam 
6 * . * 
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Cary 103, 


If a ſervant who 
receives goods 
from his maſter 
to deliver to a 
cuitomer, ſells 
them and con- 
verts the money 
to his cen uſe, 
he is guilty of 
felony; for the 
poſſeſſion is not 
out of the maſ- 
ter by ſuch de- 
livery. 


See the caſe of 
John Aſtill in 
April Seſſion 
1782, 
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William Baſs's Caſe. 


AT the Old Bailey in May Seffion 1782, William Baſs 
was convicted of ſtealing a quantity of goods, the pro- 
perty of ohn Gaifee. 


Tux priſoner was ſervant to the proſecutor, a gauze- 
weaver in Biſhopſgate- Street. On the day laid in the in- 
dictment he was ſent with a package of goods from his ma- 
ſter's houſe, with directions to deliver them to a cuſtomer 
at a particular place. In his way he met two men who in- 
vited him into a public houſe to drink, and then perſuaded 
him to open the package and ſell the goods; which he ac- 
cordingly did, and received eight guineas of the produce to 


- his own uſe. 


IT was referred to the conſideration of thg TWELVE 
Jopexs, Whether, from the above facts, the W was 
22 of a felonious taking ? | | 


Ms. Baron HoTHAM in ma Seſſion mm de- 
livered it as the unanimous opinion of all the JuDGss, That 
the conviction was proper; for the priſoner ſtanding in the 
relation of a ſervant, the paſſeſſion of the goods muſt be con- 
ſidered as remaining in the maſter until and at the time of 
the unlawful converſion of them by the priſoner. The ma- 
ſter was to receive the money for them from the cuſtomet 


and he could at any time have countermanded the delive!) 
of them; The priſoner therefore, We breaking open tie 
 pack- 
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package, tortiouſly took them from the þ2/ſeſſion of the Bass's Cart, 
owner, and having by the ſale converted them anime furandi 

to his own uſe, the taking is felonious. Many caſes of this 

kind have occurred, and they have all of them been deter- 

mined to be felony. | 


| White's Caſe. Catz 169, 


| . LEI $ 4 Th f 
T the Old Bailey February Seſſion 1783, the priſoner ee a 
was indicted for burglary in the dwelling-houſe of John houſe is eſſential 
Sroxall, and ftealing therein goods, the property of Ann e 
Lick, for flealing in the 


CIOS 
Ir appeared that it was not the dwelling-houſe of John 
$1oxall; and it was therefore held (a), that the priſoner could 
not be found guilty either of the burglary, of of ſtealing to | 
the amount of forty ſhillings in the dwelling-houſe, under Ke 
the 12. Ann. c. 7. for it is eſſential in both caſes to ſtate 
in the indiAment, the name of the petſon in whoſe houſe 
the offences are committed (). | 
\(a) By Mr. Juſtice Belle, and 11 appeared in evidence, that her 
Mr. Juſtice Gould. name was Sarah London. Mr. Ser- 
(b) In October 1785, William jeant Adair, Recorder, held the vari- 


Woodward was indicted for ſtealing ance fatal to the —_ part of the 
in the 3 houſe of Sarah Lunns, indictment. | 


„ Patrick 


a. 
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CA 110. 


A corporation 
muſt proſecute 


name; and the 
addition of ſuch 
name as a de- 
ſcription of the 
perſons of which 
the corporation 
is compoſed, is 
not ſufficient in 
an indictment. 


: 
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Patrick and Pepper 8 Det, 


T the Old Bailey in February Seffion es Aaron 
" Patrick and Fohn Pepper were indicted before 


Mr. Juſtice Buller, preſent Mr. Baron Perryn, on the 


ſtatute 6. Geo. 3. c. 48. for cutting down trees in the 
night-time, growing in Enfield Chaſe. 


Tux firſt count in the indictment laid the property as 
« belonging to Jeſeph Brown, George Cook, and Willian 
« Sedcole, then being the church-wardens of Enfield afore- 
<« ſaid, &c. they the ſaid Foſeph Brown, George Cook, and 


* J/illiam Sedcole, then being the owners of the ſaid trees,” 
&c. The ſecond count laid the property to belong to the 
| ſame perſons by name, © they the ſaid Foſeph Brown, Georg: 


« Cook, and William Sedcole, then being the church-wardens 
& of the pariſh-church of Enfield, in the county of 
* Middleſex.“ f 


By the ſtatute 17. Geo. 3. c. 17. for dividing Enficl 


| Chaſe, a certain allotment of the land is veſted in the church: 
wardens of Enfield for the time being, and their ſucceſſors 


for ever, in truſt for the owners and proprietors of freehold 
and copyhold meſſuages, lands and tenzments, within tie 
pariſh, who were intitled to a right of common, &c, within 
the Chaſe. And by ſect. 115. the church-wardens are incot- 
porated by the name of the church-wardens of the pariſr 


« cburch of Enfield, in the county of Middleſex.” 
Mz. 


R. 
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Mx. PPCEKHAU and MR. Max, Counſel for che PaTzicx and 


priſoners, ſubmitted to the Court, that a conviction could not 
be ſuſtained upon this inditment z for that inſtead of laying 
the trees to be the property of the corporation, by their 
public name, it had laid them to be the property of the in- 
dividual members compoſing ſuch N by their 
private names. 


Ma. SILVESTER and Mk. FI EI DIN, for the Erown, 
contended, that as the Act of Parliament had veſted the pro- 
perty in the church-wardens for the time being, it was 
neceſſary for the ſake of certainty to mention their names: 
but admitting the inſertion of their names to be unneceſſary, 


Prirzz' 8 
'Casr. 


and ſuppoſing it expunged as ſuperabundant, the indictment 


would ſtill remain good; for that the firſt count would then 
lay the property as belonging to © the church-wardens of 
« Enfield;” and the ſecond count, purſuing the words of the 
ſtatute, would lay it technically as belonging to © the church 
« wardens of the pariſh-church of Enfield, in the county of 
« Middleſex ;”* which is the very name by which the legiſ- 
lature has deſcribed their corporate capacity. 


Tux Cour held the objection to be fatal. The in- 
litment would have been clearly right, if the firſt clauſe of 
tie Act of Parliament which veſts the property in the church- 
wardens for the time being had ſtood ſingle. But the 


clauſe which gives the church-wardens a corporate capacity, 


and a corporate name, puts an end to the queſtion ; for 
where any deſcription of men are directed by law to act in 


R 3 ; a cor 


2 5 
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See Sherrington 
and Buckley's 
Caſe, poſtea, 
O. B. February 
Seſſion 1789. 


Casz 111. | 


In an indictment 
for forging a bill 
of exchange, the 
bill may be 
given in evi- 
dence, although 
It is not ſtamped 
purſuant to 23. 


Geo. 3b. 49» | 
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a corporate capacity, theit natural and individual capacity 


2s to all matters reſpecting the ſubject of their corporation, 


is totally extinct. The preſent indictment deſcribes" the 
trees to be the property of certain individuals, by their 
names; but the Act of Parliament ſhews the property 
to be in the corporation. If an action was brought in the 


private names of the preſent proſecutors, for any matter 
relating to their publio capacity, they muſt unavoidably be 
nonſuited; and à fortiori, it muſt be erroneous in a criminal 
proſecution. But it is ſaid, that the private names may be ex- 
punged as ſurpluſage. In the firſt count, ſuppoſing them ex- 
punged, the remaining deſcription would be, “ the church. 
« wardens of Enfield,” which is not the name of the 
corporation ; and therefore that count would ſtill be wrong, 
In the ſecond count, it is true, the corporate name is uſed; 
but the property is not laid to be in the corporation of that 
name, it is laid to be in the private perſons, and the public 
name is uſed merely as a deſcription of thoſe perſons, The 
priſoners mult therefore he diſcharged on this indictment. 


- * 1 , .4 o | * : 


The King againſt Hawkeſwood, 


A? Worceſter Lent Aſſize 1783, the priſoner was in- 

dicted for forging a negotiable bill of exchange, 
purpoxting to be drawn by one Prattington on Sir Robert 
Herries and Co, AND ALso, for forging two indorſement 
on the ſame; one in the firm of Cox and Devey, the ather in 
the name of John Hadur. There were alſo the uſual 
counts for uttering it, knowing it to be forged. 


Tk 


i 1 | 


CASES IN, CROWN LAW. 
Tux fact of its being a forgery, and that the priſoner had Hawrzs- | 
negociated it with a compelete knowledge of that fact, were d. 
very clearly proved; but upon producing the bill in evidence, 2 2 
it appeared not to be ſtamped purſuant to the ſtatutes of 2 
23. Geo. 3. c. 49. ſ. 14. and 23. Geo. 3. c. 58. ſ. 11. 
which enact, 66 That no bill of exchange, &c. not ſtamped 
« as thoſe Acts direct, ſhall be pleaded and given in evi- 
« dence in any Court, or admitted in any Court to be good, 
« or available in law or equity.” ? 


Mx. BAL pw vx, the priſoner's Counſel, ſubmitted to the 
Court, that the inſtrument in queſtion, even ſu ppoſing it to 
be genuine, was not a lawful bill of exchange, but a piece of 
waſte paper, incapable of becoming the ſubject of either a 
fraud or a felony ; that the party who took it, muſt at the 
tim: have known that it was not a legal bill of exchange, 
or lie muſt have been groſsly negligent, for the defect is 
vilible on the face of it. 


Ms. JusTI1cs BULLER, who tried the priſoner, held, that 
the Stamp Acts above-mentioned being revenue laws, and 
not purporting to alter the crime of forgery, could not affect 
the preſent queſtion ; and the Jury found the priſoner 
guilty, but being a new point he reſpited the judgment, 
and reſerved the caſe for the conſideration of the JupGes. 


Ix Eafter Term 1783, the Jupoxs over-ruled the ob- 
jection, and determined that the conviction was right (a). 


(a) In January Seffion 1784, Ccing it in evidence, becauſe it was not 
John Lee was indicted for forging a ſtamped : but upon the authority of 
bill of exchange, purporting to be this deciſion, the objection was over. 
made by Lord Townſhend, Maſter- ruled; and the priſoner was con- 
General of the Ordnance 3 and an demned and executed, 
objection was taken againſt produ- 


R 4 Warickſhall's . 


Confeflions ob- 
tained in conſe- 
quence of promi - 
$s or gbreats 

cannot be given 
in evidence; but 
any facti, though 
reſulting from 
ſuch inadmiſ- 
ſible confeſſion, 


may be received. 
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Warickſhall's Caſe. 4 g r 1 

A the Old Bailey in April Seſſion 1983, Thomas Little, 
page was indicted before Mr, Jusrick Nang, 
preſent Ms. Baron EyRE, for grand larceny; and the 
ſame indictment charged Fane Warickſball, as an acceſſary 


after the fact, with receiving the property * it ta 
have been ſtolen, | 


Tae 3 had made a full confeſſion of her guilt; 
and in conſequence of it the property had been found in 
her lodgings, concealed between the ſackings of her bed. 
The confeſſion, however, having been obtained by promiſes 
of favour, the Court refuſed to admit it in evidence againſt 
her; and it was contended by her Counſel, that as the fact 
of finding the ſtolen property in her cuſtody had been bb- 
tained through the means of an admiſſible confeſſion, the 
proof of that fact ought alſo to be rejected; for otherwiſe 
the faith which the proſecutor had pledged would be violz- 


ted, and the priſoner made the deluded inſtrument of hee 
own conviction, 


Tur Covrr. It is a miſtaken notion, that the evidence 
of confeſſions and fatts which have been obtained from 


priſoners by promiſes or threats, is to be rejected from a fe- 
gard to public faith : no ſuch rule eyer prevailed. The idea 


is novel in theory, and would be as dangerous in practice 


as it is repugnant to the general principles of criminal law. 
Confeſſions are received in evidence, or rejected as inad- 


miſſible, under a conſideration whether they are, or are not 


intitled 
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intitled to credit. A free and voluntary confeſſion is de- Wanrcs. 
ſerving of the higheſt eredit, becauſe it is preſumed to low 22 
ſrom the ſtrongeſt ſenſe of guilt, and therefore it is admitted 

z proof of the crime to which it refers; but a confeſſion 

forced from the mind by the flattery of hope, or by the 

torture of fear, comes in ſo queſtionable a ſhape when it is 

to be conſidered as the evidence of guilt,” that no credit 

ought to be given to it; and therefore it is rejected. I his 

principle reſpecting confeſſions, has no application whatever 

2 to the admiſſion or rejection of facts, whether the know- 

ledge of them is obtained in conſequence of an extracted: 

confeſſion, or whether it ariſes from any other ſource ; for a | 
act, if it exiſts at all, muſt exiſt invariably-in the fame 
manner, whether the confeſſion from which it is derived be 
in other reſpects true or falſe. Facts thus obtained, 
however, muſt be fully and ſatisfactorily proved, without 
calling in the aid of any part of the confeſſion from which 
they may have been derived ; and the impoſſibility of ad- 
mitting any part of the confeſſion as a proof of the fact, 
clearly ſhews that the fact may be admitted on other evi- 
dence: for as no part of an improper confeſſion can be 
beard, it can never be legally known whether the fact was 
derived through the means of ſuch confeſſion or not; and 
te conſequences to public juſtice would be dangerous. 
indeed; for if men were enabled to regain ftolen property, 
and the evidence of attendant facts were to be ſuppreſſed, 
becauſe they had regained it by means of an improper con- | 
ſeſſion, it would be holding out an opportunity to compound | 
felonies. The rules of evidence which reſpect the admiſſion 
of 
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of faQs, and thoſe which prevail with reſpect to the rejection 
of parole declarations or confeſſions, are diſtinct and in- 
dependent of each other. It is true, that many able Juno: 
have conceived, that it would be an exceeding hard caſe, 
that a man whoſe life is at ſtake having been lulled into 2 
notion of ſecurity by promiſes of favour, and in conſequence 
of thoſe promiſes has been induced to make a confeſſion 
by the means of which the property is found, ſhould after- 
wards find that the confeſſion with regard to the property 
found is to operate againſt him. But this ſubject has more 

than once undergone the ſolemn conſideration of the 
TWELVE JUDGES; and a majority of them were clearly of 
opinion, That although confeſſions improperly. obtained 


cannot be received in evidence, yet that any ads done 
afterwards might be given in evidence, notwithſtanding 


they were done in conſequence of ſuch confeſſion (a), 


(a) In February Seſſion 1784, 
Dorothy Mox:y was tried on the ſta- 


tute 10. and x1, Will. 3. c. 23. for 
ſhop-lifting, and a confeſſion had 


been made by her, and goods fonr.d 
in conſequence of it, as in the above 
caſc. Mx. Jusric E BuLLER, pre- 
ſent Ma. BARON PEIYRYN who 
agreed, ſaid, © Whatever act, are 
done, are evidence; but if thoſe 
« ies are not ſufficient to make out 
«© the charge againit the priſoner, tie 
« converſation or confeſſion of the 
& priſoner cannot be received, ſo as 
* to couple it with thule ads, in 
« o der to make out the ſubje& mat - 
ter of proof, A priſoner was 
ce tried before me (Mr. Juſtice Ba- 
« fer } where the evidence was juſt 


as it is here, I ftopped all the 


% 


« witneſſes when they came to 
« the confeſſion, The 'priſoner 
tt was acquitted, There were two 
« learned, Judges on the bench, 
% who told me, that although 
« what. the priſoner ſaid was not 
e evidence, yet that any facts ariſing 
e afterwards muſt be received. 
&« "This point. though it did not affect 
« the priſoner at the bar, wasſtat- 
« ed to all the Judges ; and. the line 
& drawn was, that although conſeſ- 
« fions improperly obtained cannot 
ti be received in evidence, yet that 
« the acts done aſterwards may be 
e piven in evidence, though they 
« were done in conſequence of tho 
& confeion.”” See alſo Lockhart 


caſe, poſiea, June S ſſ. 1785. 


Jackſon 
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| Jackſon and Randall's Caſe. 

T the Old Bailey in April Seſſion 1783, William Fack-' 
ſon and Thomas Randall were indicted on the ſtatute 
of 7, Geo. 2. c. 22. before James Adair, Eſq. RscorDER; 
and the Jury found the priſoners guilty: but a doubt ariſing, 
whether the indictment had ſufficiently deſcribed the 
offence, the judgment was reſpited, for the purpoſe of ſubmit- 
ting the caſe to the conſideration of the Junoxs. 


Tux ſtatute enacts, © That if any perſon or perſons, 
« with any offenſive weapon or inſtrument, unlawfully and 
« maliciouſly ſhall aſſault, or ſhall by menaces, or in or by 
« any forcibleor violent manner, demand any money, goods, 
« or chattels, of or from any other perſon or perſons, with a 
« felonious intent to rob or commit robbery upon ſuch 
« rerſon or perſons, the offender ſhall be liable to be 
« tranſported for ſeven years.“ 


Taz indictment ſtated, that the priſoner on ſuch a 
day, &c. „ in the King's highway, with force and arms, 


© in and upon one Andrew Gilleſpie, in the peace of God 


and our Lord the King then and there being, unlawfully 


* and maliciouſly did make an aſſault, and him the faid | 


© Andrew Gilleſpie unlawfully and maliciouſly did menace, 
then and there threatening to blow his brains out; with 


© intent his monies feloniouſly from his perſon to take, 
* ſteal, and carry away, agzinſt the form of the ſtatute,” &c. 
| TAE 
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Car 113. 15 


An indictment 
on the 7. Geo. 2. 
C. 22. for aſſault- 
ing with intent 
to rob, muſt 
ſtate that the 
aſſault was made 
weapon, and that 
a demand was 
made of mo 

or goods. "I 
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| ne and Tur queſtion was, Whether an indictment under this 


ANDALL'S 


& | Car, ſtatute, in defcribing the manner in which the offence 


N was committed, muſt not neceſſarily ſtate, either that the 
TN” aſſault was made with AN ' OFFENSIVE WEAPON, with 
. 2 felonious intent to rob, &c. ox, that by MENACES, or in 
or by a forcible or violent manner, a demand of monies or 
goods was made, with a felonious intent, &c. the were of 

the Act being throughout in the 22 


Ix the July Seſſion following the priſoners were put to 
the bar, and informed by Ar. Recorder, that THE Court 
had taken the caſe into their conſideration ; and that it was 
the opinion of the Jupoxs, That the indictment was in- 
ſufficient, in not having ſtated that the aſſault was made 
with an offenſive weapon, on, that any demand was made 
of money or goods; and therefore no judgment could be 
given on it; for that it is neceſſary in point of law, that an in. 
ditment on any particular Act of Parliament ſhould ſtrict- 
ly follow the words of the Act; and that the Cour cannot 
ſupply from any other circumſtances a ſufficient deſcription 
of the offence, | 


- 


ee 1 ep. The King e. John Davis. 
| Wherea ſtatute AT Hertford Snmer Aſſize 1783, John Davis was 


makes in offence | 
fdony, puniſh- indicted on the BLAck AcT, before Mr. Juſtice 
ble with death 
3 clergy, Gould, for © that he one fallow deer, of the price of forty 
\ 95504 eg « ſhillings, of and belonging te Philadelphia Lee, widow, 
milder puni.hment on the ſame offence, the latter {tatuts 3 36 A virtual repeal of ſo much of the 
former Natute as relates to the offence, OM 
| 60 
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and belonging to the ſaid Philadelphia Lee, incloſed. with 
« unlawfully, wilfully, and feloniouſly did hunt, &. 


THERE were two other counts; one for killing, and the 
other for Healing the fallow deer as aforeſaid, 


dictment was founded, enacts, © that if any perſon or per · 
« ſons being armed with ſwords, fire-arms, or other offen- 
* five weapons, and having his or their faces blacked, or 
being otherwiſe diſguiſed, ſhall appear in any foreſt, chaſe, 
© park, paddock, or grounds incloſed with any wall, pale, 
« or other fence, wherein any deer have been or ſhall be 
e uſually kept, or in any warren or place where: hares or 
« conzes have been or ſhall be uſually kept OR SHALL 
© unlawfully and wilfully hunt, wound, kill, deſtroy, or 
« ſteal any red or fallow deer, or unlawfully rob any war- 
© ren or place where conies or hares are ufually kept ox 
e Ir any perſon or perſons ſhall unlawfully and wilfully 
© hunt, wound, kill, deſtroy, or ſteal any red or fallow deer, 
© fed or kept in any places, in any of his Majeſty's foreſts 
cor chaſes, whieh are or ſhall be ineloſed with pales, rails, 
* or other fences z or in any park, paddock, or ground 
© incloſed, where deer have been or ſhall be uſually. kept— 
© OR SHALL forcibly reſcue any perſon, being lawfully in 
*.cuſtody of any officer or other perſon for any of the 
v "Vp before · mentioned - oR IF any Frm or perſons 
« ſhall 


253 
« then. and there being kept. and fed in a certain park, of + | 


« pales, where deer had been and then were uſually kept, 


THE ſtatute of 9. Geo. I. C. 22. upon which the in 


— 
| 
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_ Dave's Cazx, © ſhall by gift or promiſe. of money, or other reward, 
« procure any of his Majeſty's ſubje&s to join him ot 

« them in any ſuch unlawful act; every perſon ſo offending, 

© being thereof convicted, ſhall be adjudged guilty of 

© felony, and ſhall ſuffer death as in caſes of OY with 

te gut benefit of clergy.” 


Bur the learned Judge recolleAing that an AR of 
Parliament had recently paſſed, which reduced the offence 
charged in the indictment to a miſdemeanour, he thought 
it improper to proceed to try the priſoner on the preſent 
charge for felony, until he had ſubmitted to the JupGss 
the following queſtion : 


WueTaFR the ſtatute 9. Geo. 1. c. 22. as far as it 
reſpects the offences charged in the indictment, unaccom- 
panied by the circumſtance of being armed and diſguiſed, 
is not virtually repealed by the ſtatute of 16, Geo. 3. c. 30. 


Tu ſtatute of 16. Geo. 3. c. 30. recites, that the 
ſtatutes in force for the diſcovery and puniſhment of deer- 
ſtealers are numerous, and many of them ineffectual ; and 

that the good purpoſes thereby intended might be better 
effected, if ſuch of the ſaid ſtatutes as are found defective 
were repealed, and the good proviſions therein contained, 
together with ſuch other proviſions as may be expedient, 
were reduced into one Act: and then it enacts, “ that if 
« any perſon or perſons ſhall courſe or hunt, or ſhall take in 
<« any ſlip, om, toil, or ſnare, or ſhall kill, wound, or 

| cc deſtroy, 
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- 


« deftroy, or ſhall ſhoot at, or otherwiſe attempt to kill, Davos Carr. | 
« wound, or deſtroy, or ſhall carry away any red or fallow deer, 
« in any foreſt, chaſe, purlieu, or ancient walk, whether in- 

« cloſed or not, OR in any incloſed park, paddock, wood, or 

« other incloſed ground, where deer are, have been, or ſhall 

« be uſually kept, without the conſent of the owner, or 

« without being otherwiſe duly authoriſed ; or ſhall be aid» 

« ing, abetting or afliſting therein or thereunto; EVERY 

« pxRSON fo offending by courſing, hunting, ſhooting at, 

« or otherwiſe attempting to kill, wound, or deſtroy, or by 
« aiding therein or thereunto, ſhall forfeit for every ſuch 

« offence the ſum of twenty pounds. Ax every perſon ſo 

« offending by killing; wounding, or deſtroying, or by 

« taking in any ſlip, nooſe, toil, or ſnare, or by carrying 

* away, or by aiding therein reſpeQively, ſhall for every 
deer ſo wounded, killed, deſtroyed, taken, or carried 
« away, forfeit and pay the ſum of thirty pounde,—Awy 
«IF the offender in any of the caſes aforeſaid ſhall be a 

* keeper of, or perſon in any manner intruſted with the 


* cuſtody or care of deer, in the foreſt, chaſe, purlieu, 
« ancient walk, or incloſed park, paddock, or wood, or other 
© incloſed place where the offence ſhall be committed, every 
« ſuch offender ſhall forfeit and pay double the penalty herein 
before appointed to be paid by other offenders. — Ax p 
*1F any perſon or perſons, after having been convicted of 
“any of the aforeſaid offences, ſhall offend a ſecond time 
« 2yainft this Act, by committing any of the aforeſaid 


© offences; ſuch ſecond offence, whether it be the ſame as 


« the firſt offence, or be any other of the aforeſaid offences, 
5 ſhall 
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Davis's Cas z. 


(a) 13. Rich. 2. 
Cc. 13. 

19. Hen. 7. c. 17. 
5. Eliz, c. 21. 
3. Jac. 1. c. 13. 
7. Jac. 1. C. 11. 
13. Car. 2. c. 
Mary, c. 23. 

5. Geo. 1 c. 28. 
10. Geo. 2. c. 
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©« ſhall be deemed and adjudged to be felony ; and the perſon 
& ouilty thereof, being lawfully convicted upon indictment, 
*« ſhall be tranſported for the ſpace of ſeven yrars. The 
AR then goes on to ſhew how Juſtices of the Peace may 
proceed on conviction of offenders, and concludes with re- 
pealing ſuch parts of the ſeveral ſtatutes named in the 
margin () as relate to deer; but it is totally ſilent as to 
the intervening ſtatute of 9. Geo. 1. Cc. 22. upon which 
the preſent indictment was founded. 


Oy the firſt day of Michaelmas Term 1783, the TweLyt 

JupGes held a conference upon this ſubject at Loxp 
MansFIELD's chambers in Serjeants Inn; and they were 
unanimouſly of opinion, That the ſtatute of 16. Geo. z. 
c. 30. amounted to a repeal of the felony of ſimply killing 
deer in a park incloſed ; as it puniſhes the firſt offence with 
à pecuniary forfeiture of twenty pounds, and makes the 
ſecond offence felony (a). 


(a) The ſtatute of 5. Geo, 1. c. 27. penalty of gcol. and twelve months 
ioflits a fine not exceeding 1ocl. and impriſonment on the ſame offence: 
three months impriſonment on ſuch and Loxp MAxsTIEZT D held, that 
perſons as ſhall be convicted of ſe- the latter ſtatute was in this reſpet 


ducing artificers, a vittual repeal of the former. R 


The 23 · Geo. 2. c. 13+ inflicts a . Catoy, 4. Burr. 2026. 


Dame 
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"Daniel Bicker Cale: Eee . 


s 20 ne e ? 2090 renocn 
HE att was tried;before Mt, Juſtivr Bulle: at 


the Old Bailey in Jay W en aue 
upon Fobn Miller. M IIA] 2 Diu 


Tux cou Sus Grvant to Mr. Labtec table-decker 
to the Chaplains room in Saint James's Palace, and had 


an apartment, in which he alone flept, in a court called the 
Board of Green Cloth. The Priſoner , was a centinel on 
guard at the palace, and | had been one ; night treated by the 
proſecutor | with ſome bread and cheeſe and ale i in this room. 
About a fortnight afterwards, very late in the evening 
of the day laid in the indictment, the priſoner, on 
going up ſtairs, heard ſomebody ſtepping almoſt upon 
his heels. On turning round he diſcovered it was 
the priſoner, who. faid, « It is me,” The proſecutor 
replied, « What brought you here at this time of the 
« night?“ The priſoner anſwered, « ] am come for ſatiſ- 
« faction; you know what paſſed the other night; you. 
«are a Sodomite ; and if vou, do not give me ſatisfaction 1 
4 will go and fetch a ſerjeant, and a file of men, and take 
« you before a, Juſtice ; 3 for T have been i in he Black, Hole 
« ever ſince-I was here laſt, ads do not yalue my life.” 
The proſecutor aſked him what money he muſt have? The 
priſoner ſaid, (c. muſt have three or four guinens.” The 
proſecutor accordingly gave him two guineas, which was 
Whe had, and promiſgd to give him, another guinea the next 


2. OY EA *.. O19. 


morning. The priſoner took the two guineas, ſaying, 
“ Mind, I don't demand any thing of you. The next 


morning he came again, and received the other guinea z 
| 8 and 


* 


Cart "rs" * 


muy 


If a man forces 
another to part 
with his pro- 
perty for the 


ng ſake of preſerv- 


ing his character 
from the impu- 
tation of having 
been guilty et 
an unnatural 
crime, it will 
amount to Rome 
RERY, although 
the party v:as 
under no appree 


= 


C 
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Hicrchax's and in a ſew days after, upon making an application for mote 


Cass. 


money upon the fame pretence, he was apprehended. The 
proſecutor ſwore, that he was very much alarmed when he 


gave him the two guineas, and did not very well know 


what he did; but that he parted with his money under an 


_ idea of preſerving his character from reproach, and not from 
tte fear of perſonal violence. 


© Tas learned Judge Rated to the Jury the ſeveral ingre- 


| dients which the law required to conſtitute the crime of 
| robbery; and particularly, as applicable to this ſpecies of it, 


the determination of the JuDGes in the caſe of the King 
and Donnally ; remarking the difference, that in Donnalh's 
caſe the proſecutor had ſworn, that he delivered his money 
under an apprehenſion of perſonal danger, as well as from 
the fear of loſing his character; but that, in the preſent caſe 
the proſecutor had ſworn he parted with his money far the 
ſake of his character only, and not * any apprehenſio 
of danger to his perſon, 


Tur Jury thought that the proſecutor parted with his 
money againſt his will, through a fear that his character 
might receive an injury from the priſoner's accuſation; 
and they therefore found the priſoner Gviz.TY, But # 
this was only the ſecond caſe of the kind, and as ſome doubt 


bad prevailed with reſpe& to Donnally's caſe, becauſe ht 


was not executed, the judgment was reſpited, and the cal 
ſubmitted to the conſideration of the TweLvs JUPGt5 


upon the difference before- mentioned between the tuo 


I 
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In February Seffion 1784, the priſoner was called to the rere 


bar, and Mr. Juſtice Aſobugſt delivered the opinion of the © 
Judges to the following effect: Some doubts having been 
entertained as to the opinion of the TwRLIVE Juponxs in 
the caſe of Patrick Donnally, the learned Judge who tried 
the priſoner thought it proper that the preſent caſe ſhould 
likewiſe be referred to their conſideration. They have ac- 
cordingly conferred upon it ; and they are of opinion, That 
it does not materially differ from the caſe of Donnally, for 
that the true definition of Roper is the ſtealing, or the ſteal- 
ing or taking from the perſon, or in the preſence of another, 
property of any amount, with ſuch a degree of force or terror, 
as to induce the party unwillngly to part with his property; 
and whether the terror ariſes from real or expected violence to 
the perſon, or from a ſenſe of injury to the character, the 
law makes no kind of difference; for to moſt men the idea 
of loſing their fame-and reputation is equally, if not more 
terrific than the dread of perſonal injury. The prin- 
cipal ingredient in robbery is a man's being forced to part 
with his property; and the JUDGEs are unanimouſly of opi- 
nion, That upon the principles of law, and the authority of 


former deciſions, a threat to accuſe a man of having coma 
mitted the greateſt of all crimes, is, as in the preſent caſe, a 
ſufficient force to conſtitute the crime of robbery by putting 
in fear, 


Tu priſoner received ſentence of death, and was exe- 
Cuted, ; 


$3 Samuel 


080 


TIC 
Carr 116. 


If a bailiff hand- 


cuff a priſoner 
under pretence 


of carrying him 


to priſon with 
greater ſafety, 
and by means 
of this violence 
extorts money, 
he is guilty of 
Ronzxuy. 


44. Edw. 3. 
pl. 14. 

4. Hen 4. pl. 3. 
S. P. C. 29. 
Kely, 43+ 

1. Sid. 254. 

1. Hale, 507. 
1. Hawk. 136. 


vent away. The moment the Juſtice was gone, the pri 
ſoner told the proſecutrix that he would take her to priſon. 


| before him into a coach, and putting a handkerchief to be 
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88 Samuel a0 ober c. | 

| 1 0% 2a i 
HIS wa 2 eaſe ed Ger ene 
- TWELVE JUDGES, by Mr. Juſtice Nares, at the 
Old Bailey in October Seſſion 1783, * * n 
dictment for a . robbery. 


I 
7. 


Tur PALS”. was the wife of one Charles Wardward, 

a clock- maker. The priſoner was ſervant to the Turnkey 
of the New Priſon, and alſo what is called a Runner to : 
Rotation Office. On the day mentioned i in the indictmett 
he had a warrant given to him as a Conſtable (which he 
was not) to apprehend the proſecutrix for an aflault, He 
.accordingly took her from her houſe in Shadwell, and cu 
ried her before a Juſtice of the Peace, at a public-houſe in 
Eaſt Smithfield, The Juſtice adviſed her to cumpromil 
the matter, and her huſband, who attended, immediate) 
went out to procure bail; but before he returned, the Juſtice 


She begged, and upon her knees intreated him to wait u- 
til her huſband returned with bail; but he was inexorable 
and immediately handcuffed her to another priſoner. | She 
repeated her intreaties to the priſoner not to drag her to 
gaol; and having a ſhilling in her hand, -ſhe offered it to 
him to induce him to comply; but he inſtantly ſhoved he 


mouth, took the ſhilling out of her hand, ſaying, © This 
: | ”y « wil 


CASES IN CROWN LAW 201. 
« pill buy us three à glaſs a- piece, and ordered the ach- Oger 
man to drive tothe New.Priſop, Clerkenwell, They ſtopr 9 
ped at an ale-houſe in Long- lane, and each of them dranꝶ 
a glaſs of gin, which the priſoner paid for with the ſhilling 
he had taken from-the-proſecutrix's-hand,—As they drove 
on he told her, that if ſhe had money enough to pay for 
the coach ſhe ſhould not go to priſon. The man to whom "13 444D 
ſhe was handcuffed rattled his band againſt the fide of 
pocket, and the priſoner put his hand. into her pocket, 1 
| took-all the money he could find, which-was three ſhillings, © 
The proſecutri made no complaint while. they Kopped t 
the ale-houſe in Long-lane; and upon their arrival at Cler rr 
kenwell, ſhe-told the priſoner that he ſhould be welcome to 
the three ſhillings: which he had taken out of her pocket, if 
he would let her go home to her huſband and her children; 
but he took her to the New Priſon, and paid the coach- 
man cighteen-pence an out of hag Wa * 
taken from _ TORY | | * 


= - 
$ , 
po . 


4 
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Tux Jury found, that the n had a felonious intent 
of petting whatever money the proſecutrix might chance to 
have in her pocket; ; and that putting her into a ſtate in 
which ſhe was not capable of defending herſelf, by hand- 
cuffing her to another priſoner, under a pretence of carrying 
them more ſafely to priſon, was only a colourable means of {82 


putting his felonious i intention into execution. 


Tas * was fd to the conſideration of the 
Jvpoks; and in February Seſſion 1784, Mr. Juſtice - 
burſt delivered it as their unanimous opinion, That as it 


8 3 a was 
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Gacrorons's Was found by the verdict, that the priſoner had an Original 


—_— HO ER EIS 
e One" Is: n nol 

CA 117» 7 FN Godfrey 8 Caſe. | 1 26 

Maas: OEP-BAILEY December Seffion 1783. This wi 

houſe of a an indiftment on the ſtatute 10. and 11. Will. F<: 23 

Blackwell-Hal 


Factor is within for ſtealing a piece of woollen cloth, the property & 


a =? 4 ESAnD POE phony) in his warehouſe, 


Will. 3. c. 23. Sg" alu 


See Barrington TRE proſecutor was — Fattor, i Mics 
on the Statures, 


p. 487. and Mr; ecived his goods by bales or packages from the manuki 


Pes Pee, turing Clothiers in the country, each piece of which was 
Reports, x. and parately tied up in brown paper, and marked by number 


on the outſide. On receiving them into bis warehouls 
they were ſometimes taken out of the bales immediate]; 


but never out of the papers, and done up on ſhelves. Some- 
times they continued i in the bales till a cuſtomer called for 
ſuch articles as the papers contained, But no goods were eve 
expoſed to ſale, by hanging them in the warehouſe windons 
or at the door; nor was the bulk of me pieces ever brot 
or ſeld by! retail. They were ſold entirely o on commiſio 
ſometimes for home { conſumption, : and ſometimes for expo· 
tation. The door of the warehouſe ſometimes Rood open 
but in general it was kept ſhut, and faſtened by a latch, but 
| not ſo. as to prevent its N * at pleaſure 0 
either fide. 7 n 


Tu 
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Tux CovurT: doubted whether this could be conſidered Gopyanr's. 


ſuch a warehouſe as is within the intent and meaning of the — 
ſtatute on which the indictment was founded. The doubt 


aroſe upon the report of Howard's Caſe (a) at the Old () Foſter 

Bailey in the year 1751, before L. C. B, Parker, Mr. J. H. V. 8 
Foſter, and Mr. J. Birch; i in which the Court were of opi- by 
nion, that the word warehouſes, in the ſtatute, did not mean 
mere repoſtorzes for goods, but ſuch places where traders 
keep their goods for fale, in the nature of ſhops. The pre- 
amble of the ſtatute alſo recites, that the crime of ſtealing 
goods privately out of ſhops and warehouſes, commonly call- 
ed bop-lifting, was of late years much increaſed, &c. Upon 


— 


þ this doubt, and alſo becauſe there was no proof of the pri- 

- ſoner's having been ſeen in the warehouſe, he was * 

þ ms ya a e 

s 0 

. Smith's Caſe. * | Casrx 112% 


LD-BAILEY December Seſſion 1783. The pri- An acceſſary 
ſoner was indicted on the ſtatutes 3. Will. and Mary, the guilt of the 
c 9. [. 4. and 5, Anne, e. 3. f. 5, as an acceſſary after Principah not- 
the fact, in receiving a quantity of flour, the property of the record of 
John Peacock, knowing it to have been ſtolen. | 


Ir appeared that two perſons, of the names of Gilbertſan 
and Wareham, who were ſervants to the proſecutor at the 
time the felony was committed, had made a full and free 
conteſſion of the fact of Kealing the four from their maſter, 
84 and 


281 


sui Ui Cart, and mat Warham had been convicted av a principal in the 
felotiy, on the evidence of Gilberiſon, who W 
mitted a 5 i evidetibe for the rae * 


n 


ent force to con- 
ſtitute à high- 


my robbery. 


of an alley, but without ſpeaking to him, or Ropping him, 
or in any way touching his perfon. 


©4388 IN CROWN EAW. 
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Tux record of b Ge- was ba 
bit 01 n the authority of Macdinie?s Caſe, in FosreR's Re. 
ports, t the Cc oURT permitted the prifoner's Counſel to con- 
trovert the Þ propriety of that conviction by viva voce teſti 
budy; and it in fast appeared, that the proſecutor hadin- 
truſted IWareh reham with the flour i in lich a way as fo make 
the e of it a a breach Tx try only, 5 he a ln 


WY FYY 2 


Tux pri riſoner yas accordingly acquitted (0). 
(a) In February * 17 — was jk. —_— ei. 
Philip Proſſer was indicted Bs. dence of the felony againſt the x- 
ceſſary before the fact, in procuring ceſſary, and that he has a right t 
one Rethwell to counterſeĩt a hali - controvett the propriety of ſuch cos. 
penny. The record of Rothwell, viction, for a record is only con- 
conviction was produced and ir cluſive evidence againſt thoſe who 
was admitted by Mr. Juſtice: ay we parties to it; but his Lordſhip 
upon the authority 4 Foſter, that we no paſitive opinion on the poi 
Finn of . the convition of the 


© * * 
4 m_ 
N 4 


| Baker's Ciſe, + 
War bs (Bat OLP-BAILEY Deceinber Seon 153. The 


ſeoner was indicted for a highway robbery, It aper 
ed that he had ſuatched the property from the hands of b. 
proſecutor, as he was paſſing with it on his head by the end 


Tr 
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CASES IN ER OWN LAW. 8 
Tus Cova v () thought that this violnt was not ſuch Baxza's Caats 


s * as the law — 


quitted G capital pare of the charge an ou Gul of 
EIS n to iſlv⸗ NE . 100311 1:21 1 


ar the fams Seffion. Games F was "tied = hs 
Mr. Juſtice Villas, preſent Mr. Serjeant Adair, RECORDER, ee 66 
for robbing Edward Thompſon, a boy of ten years of ages . 185 f 
under circumſtances preciſely ſimilar to thoſe aboye-men- 
tioned, and the Court adopted the ſame diſtinQion (5). 


(a) Mx, RxeconDER, of the hate torn away with it, this 
(b) See alſo the caſe of N. Chick,.....was. held. a ſufficient degree of vio- 


in December Seffion 1781, where lence to conſtitute the crime of rob. 


the ſame rule was adopted ; but in bery. Moore's Caſe, before Mr. Ju- 
Moore's Caſe, where a dia- ſtice Anus July Seffion 1784. 
mond pin, with a cork-ſcrew* ſtalk, So alſo where an ear · ring was ſnateh- 
twiſted very much in a lady'e hair, ed from a lady's ear, and the ear torn 
which was cloſe frizzed, and ſtrongiy through by the violence. Lapiers 


craped, vas ſnarghed out, Pore” Caſe, May Seffion 1784, poſt, 


4 
+ ks 4 a3 : 


2 © 4 OOLGS GS. U a 1 5 f 
Petrie's Caſe; 


Olestzv Mutary Sehen 1784. This was | 
an indictment on the ſtatute of 12. Anne, c. 7. 
for ſtealing to the amount of forty ſhillings in a dwelling- * 


Tux priſoner was ſervant to the proſecutor, and had at 
different times purloined his maſter's property to a very 
conſiderable amount; but it did not appear that he had ever 
taken to the amount of f forty ſhillings at any one particular 
time, | 


8 


It 


266 CASES IN CROWN LAW. 
rn Ir was held by the Counr, that property ſtolen mult not 
only be in the whole of ſuch a value as the law requires to 
conſtitute a capital offence, but that it muſt be ſtolen to that 
amount at one and the ſame time; ſor the ſeveral values of 
different portions of property, which have been ſtolen x 
different times, cannot be added together for the purpoſe of 
The law of this making the offence capital, they being in fat different and 
was con- 
firmed by Mr. independent acts of ſtealing· A number of petty larcenies 
3 cannot be combined ſo as to conſtitute grand larceny; nor 
— port for can any number of grand Jarcenies be added n * 2 
to conſtitute 3 capital affec A = 3X0 | 


7 


"The : King again Aickles, F 


CA 121. 
To obtain a bill | Er the Old Baifey Janyary Seffion 1784, John Herr 
eee Aickles was tried before Mr. Juſtice Heath, preſent 


fee, under a pre- Mr, Juſtice Aſbburft, for ficaling a bill of exchange valu 
it diſcounted, is 100 l. the property of Samuel Edwards, 
felony, if the | "iv pet 
Jury find that ON 

Tus following facts appeared in evidence: ,. 
Ma. EDwanpg wiſhing to get his own, note of ha 
diſcounted, had made application to ſeveral perſons in tht 
diſcount it with diſcounting line of buſineſs for that purpoſe. A few. days 
afterwards, the prifoner, a total ſtranger to Mr. Edward, 


— to con- 
vert its produce leſt an addreſs at his lodgings while he was from home, 


to his own uſe. 
2 « Mr. H. No. 21, Great Pultney ſtreet, from fox to ſeven it 


« the evening, or from eleven *till twelve in the morning. la 


conſequence of this addreſs, Mr. Edwards the ner 
MY. | ' gnorninſ 


CASES:IN CROWN LAW, 1 
morning called upon the priſoner in Pultney- ſtreet; and * 8 
converſation upon the ſubject of money tranſactions taking 
place between them, the priſoner told Mr. Edwards hat 
he was in the diſcounting ſine, and would, whenever he 
choſe, diſcount a bill for him at the uſual premium of 
Aber cent. agency, provided it was drawn upon and accepted 
by a perſon of known: credit and reſponſibility. About 
three weeks after this interview, Mr. Edwards again called 
next day ſent his clerk Mr. Croxall to enquire whether he 
would diſcount a bill of 1001. accepted by Mr. Richard 
| Wills, of Cornhill ; and requęſting that be would call, in 
| the City, that he might be fully ſatisfied of its validity. 
The priſoner. returned with Mr. Grexal/ tq the houſe of 
Mr. Richard Wells, in Cornhill; where he was ſhown 
into a room to Mr. Edwards, who aſked him the terms 
upon which he would diſcount a bill for 100 l. provided he 
approved of it. The priſoner replied, “ Two and g half 
per cent. agency, excluſive of the legal intereſt for two 
© months.” Mr. Edwards immediately delivered the bill 
deſcribed in the indictment into the hands of the. priſoner, 
and referred him to Mr. Richard Mells, the acceptor of it, 
who was there preſent, to ſatisfy. himſelf that it was a 
genuine acceptance. Mr. Wells faid the acceptance was 
his hand-writing. The priſoner addreſſing himſelf to 
Mr. Edwards ſaid, © Sir, if you will go with me to the weſt 
bend of the town, to Pultney-/treet, I will give you the 
© caſh,” Mr. Edwards replied, & cannot conveniently go 
« with you nel 5 but Mr. Crorall ſhall attend you, and 


* " bay 
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Acre“ 


Cas. | 


/ 4 pay you the 2586 agency; and: eh diſcount; on receigiing the 


 Crowall' accordiugly proceeded together to the 'priſoner's 


a length of time, in hope of ſeeing him return ;/but-withbit 


vain expectation of the priſoner's return. On the Gaturdej 
He expreſſed his ſorrow for what had happened; made 
ſeveral apologies for his miſeonduct; and promiſed to return 
committed him © on fu iſpicion of being 4 common cheat.” 


Smith, and that a ſubpœna duces tecum had been ſerved upon 


bim; but he did not appear, nor was the bil produced i in 
evidence, 


( 
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_ 4 bundred' pounds;” On their departure Mr. Edwarg 
whiſpered” his -elerk not to leave the priſoner without 
receiving the money, nor to loſe ſight” of him; promiſing 
to follow them im half an hour. The priſoner and Mr, 


lodgings in Pultney-ſtreet. When they arrived; the priſoner 
while he fetched the money; faying i It is only bout thru 
« Areets i and I Pall r bach ois in i quarter ꝙ u 
© hour.” Mr. Croxalf however followed him down Pullney: 
ſtreet, but in turning the corner of Brewer-ſtreet loſt ſight i 
him. He walked backwards and forwards in che ſtregt for 


fucceſs. During this interval Mr. Edwards, who bal 
previouſly called at the priſoner's lodgings, came upto 
Crovall, and they returned together to the priſoner's lodg- 
ings, where they waited three days and three nights in a 


following, however, Mr. Edwards apprehended· him at the 
houſe of a lady in Margaret- ſtreet, where he had dined, 


the bill: but he was carried before a Magiſtrate, who 


It was proved that the bill had been ſeen a few days before 
the trial, in a ſtate of negotiation in the hands of a Mr, 


Tas 


04 586 4 IN 6 en o LA. 


Tur Counſel (a) for the priſoner ſubmitted two points to 
the conſideration of the Court ; iſt, That the bill itſelf 
ought 1 to have been produced in evidence. 2dly,. That 


eee U not amount 40 
. Yo ade 
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. I. Loy! Pane, The bill i ds in exiſt 
ence, and it ĩs incumbent on the proſecutor to produce it. 
He might have taken proper meaſures for this purpoſe 
before he had proceeded to trial. If the bill had been loſt or 
deſtroyed, parole. teſtimony might perhaps have been ad- 
miſſible z but it is a clear and ſettled principle of law, that 
parole teſtimony cannot be given of any exiſting written 
| inſtrument. 
hy 3 Foix r. To ſatisfy che definition of larceny, 
as it appears in the works of the moſt diſtinguiſhed writers 
upon Crown Law, the property muſt be taken from the 
DAſſſion of another. The taking of the property itſelf, after 
it is once ſeparated from the legal poſſeſſion of its original 
proprietor, can never become a ſubject capable of ſupport- 
ing the allegation of larceny, eſpecially if that ſeparation be 
unaccompanied by thoſe. ingredients which furniſh the idea 
of a felonious intention. The juriſprudence of the country 
has adopted a diſtinction between thoſe actions which are 
committed anima furandi, and thoſe which are the eonſe- 
quence of artful contrivance; and on this diſtinction de- 
pends the great difference between felony and fraud. The 
Criterion of a felonious intention is where the act of taking 
18 


2 


Ates 4, 
Cas. A N 
(a) Mr. Silveſter. 
Mr. Fielding. 
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Auen: 
Caen. 


ds accompanied by ſuch circumſtances as plainly import i 


furandi INv1TO iili cujus res il fuerit;”" but where" the 


: ds, it is evidence 6f a fraudulent intention; z but 
whether in this caſe the poſſeſſion accompanies the deliveryor 


be obtained againſt the owner's conſent. In the preſent 


| firſt introduced himſelf to the knowledge of Mr. Edward, 
under a pretence of being able to diſcount his note, or to 
get it diſcounted; for the circumſtance of his requiring a 


money: but whatever might have been his intention at that 


time, it was never carried into effect. Almoſt a mon 
| afterwards, the proſecutor makes an application to the 


and unreftrained power over it, and enabled him to pil 


a 


CASES IN ChOWN LAW. 


dio have been by conſtraint, and againſt the inclination of the 
birner; %-Furtins off triBatis vil l Manis 


mind of the owner is beguiled by the means of ſome tei 
ful ares and unn _ inflaence of 22 Wir 


not, it will be impoſſible to build upon ſuch a foundatian 
the notion of larceny, Which requites that the goods ſhall 


caſe, there is ſcarcely evidence even of an intended fraud; 
much leſs any badge of felony. The priſoner, it is trus 


premium for his trouble, implies that he was not to diſcount 
it himſelf, and it was perfectly immaterial to Mr. Edward 
by which of theſe means he was to be furniſhed with the 


priſoner for his afliſtance, and voluntarily delivers the bil 
into his hands, upon a truſt that he was to receive the mone) 
for it. This voluntary delivery gave ts the priſoner a fm 


with it to any perſon he pleaſed ; and however the nos 


. a bred 
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. 


a breach of truft, or violation of the confidence repoſed in Kue by 1 


him, it excludes every legal idea of felony. A felonious inten- 
tion muſt have a certain commencement, evidenced by ſome 
overt act denoting that intention; but there is nothing in 
this caſe from which it js poſſible to diſcover the point at 
which felony begins. The poſſeſſion of the note cannot 
te felony z for he received it by voluntary delivery from = 


be felony ; for to that act the proſecutor conſented. Going 
out to get it diſcounted cannot be felony ; for that act was 
permitted and aſſented to by Mr. Crorall. The getting it 
diſcounted cannot be felony ; ; for that was the prorfiiſe which 
the proſecutor relied upon the priſoner to perform. Nor 
can his neglecting to return either the money or the bill be 
conſidered as felony; ; for admittin ng that he did in fact re- 
ceive the money, the ſubſequent converſion of it, preſſed 
perhaps by the importunity of ſome other creditor, cannot 
be felony ; as it was never in the proſecutor” s poſſeſfion, and 
therefore cannot be ſaid to have been taken from him, 
Lord Dyer, page 5. ſays, 4 If a man deliver an obligation 
© to another to receive the money due upon it, and 
© he receives the money upon it, and goeth away” 
ws © therewith, or doth convert it to his own uſe, it is 
© not felony, So alſo if a perſon delivers wares or 
cattle to another to n and he ſellech them and runs 
"away with the money. And Sir William Staundforde, 
a very accurate writer upon Crown Law, i is of opinion, that 
ik a man delivers to another a bag of money, for the pur- 
* pole of paying it to a creditor, or of purchaſing any par- 
* ticular article, and he goes away with it, it 1s not felony 
cc 40 


the proſecutor. Carrying it home to his lodgings cannot Vang 
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ds accompanied by ſuch circumſtances as plainly import i 
| Tohavs baen by coyfraind, and againſt the inclination of the 
owner: © Furtum off tractatis rei alicnæ fraudulinitd aniny 
* furandi ivo ills eujus res ili fuorit i but where bh 


mind of the owner is beguiled by the means of ſomeWttir 
ful — and ned ay inffregce of tat Wan 


5 property, it is evidence of a fades intention; but 
whether in this caſe the poſſeſſion accompanies the deliveryr 
not, it will be impoſſible to build upon ſuch a foundation 
the notion of larceny, Which requires that the goods ſhall 
be obtained againſt the owner's conſent. In the preſent 
caſe, there is ſcarcely evidence even of an intended fraud; 
much leſs any badge of felony. The priſoner, it is trus, 
| firſt introduced himſelf to the knowledge of Mr. Edwar, 

under a pretence of being able to diſcount his note, or to 
get it diſcounted; for the circumſtance of his requiring 
premium for his trouble, implies that he was not to diſcount 
it himſelf, and it was perfectly immaterial to Mr. Edwark 
by which of theſe means he was' to be furniſhed with the 
money: but whatever might have been his intention at that 
| time, it was never carried into effect. Almoſt a moni 
afterwards, the proſecutor ' makes an application to tit 
priſoner for his afliſtance, and voluntarily delivers the bil 
into his hands, upon a truſt that he was to receive the moneſ 
for it. This voluntary delivery gave to the priſoner a fret 
and unreſtrained power over it, and enabled him to pal 

with it to any perſon he pleaſed ; and however the n0- 
A 
a brust 
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\ breach of truft, or violation of the confidence repoſed in 
him, it excludes every legal idea of felony. A felonious inten- 
tion muſt have a certain commencement, evidenced by ſome 


this caſe from which it js poſſible to diſcover the point at 
which felony * * — of the n cannot 


be felony ; for to that act the proſecutor conſented. Going 
out to get it diſcounted cannot be felony ; for that act was 
permitted and aſſented to by Mr. Croxall. The getting it 
diſcounted cannot be felony ; for that was the promiſe which 
the proſecutor relied upon the priſoner to perform. Nor 
can his neglecting to return either the money or the bill be 


ceive the money, the ſubſequent converſion of it, preſſed 
perhaps by the importunity of ſome other creditor, cannot 
be felony; as it was never in the proſecutor's poſſe Hon, and 
therefore cannot be ſaid to have been taken from him, 


«to another to receive the money due upon it, and 


10 © therewith, or doth convert it to his own uſe, it is 
© not felony, So alſo if Aa perſon delivers wares or 
b cattle to another to . and he ſelleth them and runs 
0 away with the money. And Sir William Staundfarde, 
a very accurate writer upon Crown Law, is of opinion, that 
if a man delivers to another a bag of money, for the pur- 
* pole of paying it to a creditor, or of purchaſing any par- 
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Lord Dyer, page 5. ſays, * If a man deliver an obligation 


© he receives the money upon it, and goeth away 


* ticular article, and he goes away with it, it 1s not felony 


Ae. 


overt at denoting that intention z but there is nothing in 


the rroſecutor. Crying it home to o his nA cannot hy 


conſidered as felony; for admitting that he did in fact re- 
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(a) Mr. Garrow. 


2. Term Rep. 
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Fmsr Poinr. It is petal that the bill is in the hank 
of Mr. Smith, who has been ſerved with a ſubparna to 
produce it it; and as he has refuſed to comply, parole teſtimony 
may be given of its contents. If it had been in the 
priſoner's poſſeſſion, the next beſt evidence to the bill ite 


would have been admiſſible ; 


compelled, or even legally required to produce any evidence 
which may operate againſt | himſelf, the next beſt evidenc 
which it is in the power of a proſecutor to produce, i is a 
ways admitted ; and in the preſent caſe, the poſſeſſiond 
f Mr. Smith | is to be conſidered as the poſſefion of the 
| priſoner. The principle therefore, that parole teſtimon 
cannot be given of a written inſtrument, unleſs there i 154 
ſtrong preſumption previouſly raiſed of i its being loſt or 4. 
n is not eren and in t exception * 


2 


Oh On the trial of an y ONT 70 
in the Exchequer, before Mu. 
Baron Eyzz, in December 1772, 


againſt one Le Merchand, on 7. Geo. 


I- c. 21. for importing Tea directly 


into Guernſey, it appeared that the 


_ defendant had written ſeveral orjgt- 


nal letters to one Channon, a witneſs 


SASsEKU TN CROWN LAW. 


« en que il eff Bort de poſſeſſion ®' Lonn Hax allo d. 
that * if A. comes to B. and by a falſe meſſage or kala re. 
«< ceives money of him and carries it away, it is no-felony, 
< but a cheat, puniſhable. by ind ment at common h, 
mn 9; gs a trail ds 


Tust ebenen wer aue Coun 02 on "a 


on e became 1 


defendant's poflefion, by virtue 
an order of the Court of Chancen 


I 


for as. a priſoner cannot be 


bankrupt, but theſe letters vt 
proved to have come again into th 


— a . . —0i—Üf%f ̃ — .. 


to deliver to him all letters © 
papers ſeized under Channon's com 
miſſion, The Solicitor of the Exch 
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dcop PoinT. I am not diſpoſed to controvert the Arctuas? 


definition which has been given of the nature of larceny, I ©**** 
admit that there muſt be a felonious taking of the property 
from the poſſeſſion of the proprietor, and on that admiſſion 
I am perfectly contented to argue the law of this caſe z for 
Lam warranted by a ſeries of uncontroverted deciſions in 
ſaying, that the bill in queſtion was, to the moment of its 
converſion, not in the legal poſſeſſion of the priſoner, . but 


of Mr. Edwards. I acknowledge that it is highly impor- 
tant to the juriſprudence of the country, that the legal 
diſtinction between fraud and felony ſhould be preſerved ; 


however, had contrived to take copies 


of them whilſt they were in the hands 
of the clerk of the commiſſion. No- 
tice had been given to the defendant 
to produce the original letters, which 
he refuſcd to do. The Attorney 


General therefore offered to read 


the copies in evidence, It was ob- 
jected, that being a criminal preſecu- 
lion, the defendant was not bound 
by the notice to produce evidence 
a2ainſt himſelf; and therefore the 
copies could not be read in evidence 
azainſt him. Mr. Baron ExR 
thought there was nodifference in this 
point between civil and criminal caſes, 
and he admitted the copies in evi- 
dence; not on the idea of the defen- 
dant's having after notice refuſed to 
produce the originals, but becauſe 
they were the beſt evidence which the 
nature of the caſe would admit of, 
or that was in the power of the party 
producing them to give. The ver- 
dict turned entirely upon this evi- 
fence, and the Jury found for the 
Crown, On argument for a new 
trial, the Court diſcharged the rule, 
and confirmed the principles upon 
vhich the evidence had been admitted. 


in Layer's Caſe, 6. St. Trials, 229. 


Colonel Gordon 


for high treaſon, it was proved that he 
had ſhewn a witneſs the paper, partly 
doubled up, which contained the 
treaſonable matter, and' then im- 
mediately put it into his pocket ; 
and the witneſs was permitted to 
give parole teſtimony of that part of 
the contents of the paper which he 
had ſeen.—At O. B. Sept. Seſſ. 1784, 
was tried for the 
murder of L. C. Thomas in a duel. 
The letter from C. Gordon containing 


the challenge, was carried by his 


ſervant, and delivered to the ſervant 
of C. Thomas, Col. Thomas ſervant 


brought a letter in anſwer back, and 


delivered it to Col Gordon s ſervant; 
but it did not appear that the letter 
was in fact ever delivered to Col. Gore 
don himſelf; yet Mx. BA NON Eyas 
admitted an atteſled copy of it to be 
read againſt the priſoner ; and left it 
with the Jury as legal evidence, if 
they were of opinion that the original 
had ever reached the priſoner's hands. 
Mr. Baron Hotham concurred ; but 
Mr. Juſtice Gould thought that 
poſitive proof ought to have been 
given, that tbe original had come into 
the priſoner's poſſeſſion, and cited 
Franei:'s Caſe, 6. St. Trials, 58, 


＋ | but 
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| Arctues? but it would bring a contempt on the juſtice of the nation, 
— to ſuffer its laws do be evaded by ſuch little contrivances 2 
| the priſoner made uſe of to obtain the bill. A man/goesto 
S Simithfield-market and cheapens a horſe, which the owne 
delivers to him for the purpoſe of trying its paces. Upon 
this occaſion the common underſtandings of mankind would 


perhaps decide that the add, poſſeſſion of the owner was 

determined and gone by the delivery; but in the contemple. 

tion of law, if it ſhall afterwards appear that the poſſeſſion 

was obtained with intent to ſteal it, the delivery will not 
(«) Ante, p. 95+ 


alter the legal poſſeſſion. The caſe of Sharpleſs (a), about 
nine years ago at this place, will confirm the doctrine for 
which I contend. Sharpleſs went to the ſhop of a hoſeer, 
and ordered a quantity of goods to be ſent to his lodgings, 
The hofier with proper caution ordered the ſervant. not to 
leave the goods without the money. Sharpleſs, however, 
contrived to ſend back the ſervant and keep the good, 
which he afterwards converted to his own uſe; and the 

JupGEs determined, that this was a felonious taking, 

The ſame principle is, if poſſible, more ſtrongly recog- 

nized in two caſes determined very recently. Firs), 

(4) Ante, p.231. the King v. Patch (5). A man drops a ring, and on 
pretence of dividing its produce with ſome by-ſtander, le 
picks it up, and then delivers it to the object of his deſign, 
taking as a ſecurity for his proportion of its value, a'watch) 
or a cloak, or any other thing, which he converts to bs 
own uſe. Here there is ſomething given for the thing ftoky, 
and this has frequently been determined to be felony ; 1 
yet after the watch or cloak are delivered, it is impoſidl 
0 


f 


er, 
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to ſay that the actual poſſeſſion is not changed, The ſecond 
caſe is the King v. Pares (a), which a very ſhort 'time 
ſince received the ſolemn determination of all the JupGes 
of England. A man hires a horſe, on pretence of taking 


27g 


Aitcnti.zs' 
Casr. 


(2) Ante, p 413. 


a diſtant journey into Eſſex. In point of fact he never takes 


ſuch a journey, but ſells the horſe: this is determined to be 
felony. But I have troubled the Court with more caſes 
than it was neceſſary to have cited in ſupport of ſo clear a 
poſition; and J ſhall therefore only ſtate one more, in an- 
ſwer to the obſervations which have been made, to prove 
that the pofleflion was parted with when the note was de- 
livered, A man goes to a public-houſe, and orders a pot 
of beer and change for a guinea to be ſent to the houſe of 
Mr. Stiles; and when it is brought, he ſends the ſervant 
back on ſome pretence, takes the change, and goes off. Had 
the publican who remained in the bar of his houſe any 
more controul over, or actual poſſeſſion of his money, than 
any man who hears me ? And yet this Court has with great 
wiſdom held, that this taking is felony (5). But it is 
alked, At what preciſe period of time the felony in the preſent 
caſe can be ſaid to have commenced ? I anſwer, Preciſely 
at the ſame period of time at which it commenced in the 
caſes I have cited. In Pares* Caſe, it commenced the 


inſtant in which he put his foot in the ſtirrup with an in- 


(b) In the caſe of An Athinſon, in Colman, June Seſſ. 178 5, the priſoner 
Seff. 1778, before Mr. went to a public-houſe, and ſaid ſhe 

Juſtice Willes, and Mr. Baron He- came from. a Mrs. Cook, a neighbour, 
tbam, the priſoner obtained ten who would be much obliged if «the 


dulneas on pretence of getting them publican would let her have half-a- 
changed into half-guineas, and never Fuinea's worth of filver, and that ſhe 
returned them; and'ſhe was found would ſend the half guinea. She 
dulty.— ed guerre, if the caſe was ot the filver and never returned; 
not ſaved ?—In the caſe of Cath, and this was held no felony. 


T 2 tent 
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tent to ſteal the horſe: ſo here the feloriy commenced at the 
inſtant in which the priſoner got the note into his hand, 
with a felonious intent to convert it to his own uſe. . 


Tux Covnr left the caſe with the Jury to conſider, firf, 

Whether they thought the priſoner had a preconcerted deſign 
to get the note into his poſſeſſion, with an intent to ſteal it? 
and ſecondly, Whether the-proſecutor intended to part with 
the note to the priſoner, without having the money paid 
before he parted with it ? They found the affirmative of the 
firſt queſtion, and the negative of the ſecond; and con- 
cluded that the priſoner was therefore GuILTY.. 


Tux judgment was reſpited, and the following queſtions 
referred to the conſideration of the TWELVE JuDGes. 


FixsT, Whether as the bill in queſtion had not been 
produced, the parole teſtimony which had been given con- 
ecrning it was legally received ? 


SECONDLY, Whether the priſoner was guilty of 
FELONY, under all the circumſtances of this caſe ? 


Tus Jvpoxs met at Serjeants Inn Hall to conſider of 
this caſe; and they were unanimouſly of opinion, That 
the parole teſtimony had been properly received ; and as the 
Jury had found a pre-concerted deſign in the priſoner to 
ſteal the note, he had been legally convicted of felony. 

. in 
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In the July Seſſion following, he received ſentence to be Arex tze 

tranſported to America, for the term of ſeven years. In TOO 
March 1785, however, he received the Royal pardon, on 
condition of tranſporting himſelf beyond the ſeas, within 
fourteen days from the day of his diſcharge, and giving ſe- 
cyrity to the ſatisfaction of the RecorDER ſo to do; and 
having given ſuch ſecurity, he was diſcharged from Newgate 
on 14th March 1785, by virtue of the RecorDeR's warrant ; 
but on the 26th May following, he was apprehended at 
Ilington, and indicted for being found at large without 
lawful cauſe (a). | 


(a) Vide poſt. 
Sept. Seſſ. 17855 


John Seas“ Caſe. 


LD-BAILEY February Seſſion 1785, the priſoner 9», 1ta coach. 


was indited on the ſtatute 10. and 11. Will. I. EE. 


c. 23. for ſtealing a cloth coat called a Box-Coar, the i 
property of Samuel Hayes, Eſq. privily in his ſtable. * fable, om 
; nt e meaning o 
10. & 11. Will. 3. 
c. 23. 


Gazsr 122. 


Ir appeared to be a livery great coat, which the praſecu- 
tor's coachman had hung up in the ſtables, while he went 
into the houſe to receive his wages, 


Tux ſtatute upon which the indictment was founded, 
excludes all perſons from the benefit of clergy, who ſhall in. 
any « ſhop, warehouſe, coach-houſe, or ſtable, privately and 
* feloniouſly ſteal any goods, wares, or merchandizes, of 
" the value of five ſhillings,” But it has been uniformly 

T 3 | beld, 
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Spas" Cart, 


Cass 123. 


Lofts over 
coach houſes and 
Nables convert 
ed into lodging- 
rooms, are the 
dwelling-houſes 
of their inhabit- 
ants, if there is 
an outer door, 


tkc. &c. 
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held; that the goods ſtolen muſt be ſuch as are proper to, 
and uſually kept in, the reſpective places which the Act de- 
ſeribes. n 


Tax Court therefore doubted, Whether a coachman's 
livery great coat could be conſidered as any part of the 
proper or uſual furniture of a ſtable ; which ſeems only to 
include bridles, ſaddles, horſe- cloths, and ſuch other articles 
as are neceſſary or uſeful thereim Upon this doubt the 
priſoner was acquitted of the capital part of the charge, þ 


Thomas Turner's Caſe. 


AT the Old Bailey February Seffion 1784, Thomas 

Turner was tried before Mr, Juſtice Buller, preſent 
Mr. Juſtice Gould, and Mr. Baron Perryn, for burglary in 
the dwelling-houſe of Edward M biimead. p 


THz proſecutor was coachman to Lady Hervey, and 
rented two lodging-rooms, which were ſituated over the 
coach-houſe and ſtables, at fix pounds ten ſhillings a year; 
but he had never paid any rent, nor were they rated in the 
pariſh-books as dwelling-houſes, but as appurtenances to the 
coach-houſe and ſtables, 48 


THE way to the coach-houſe and ſtables was down 3 
paſſage out of Mill-Hill Mews, and the Mews was an open 
thoroughtare 
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thoroughfare both day and night, The entrance to the Tu AN” 


ſtair-caſe which led to theſe rooms, was through a door, 
which was never faſtened, out of the paſſage leading to the 
coach-houſe and ſtables. There was a ſingle door at the 
top of the ſtair- caſe to each of the proſecutor's rooms, 
which were locked at night; and there were other rooms 
over the coach-houſe and ſtables, ſituated in the ſame man- 
ner as thoſe which the proſecutor rented. It was one of 
theſe rooms which was broke and entered by the priſoner. 


Tux priſoner's Counſel contended, that this was a new 
caſe; and that theſe rooms, which probably were originally 
intended as mere hay-lofts, did not, in contemplation of 
law, form ſuch manſions or dwelling-houſes as to become 
the ſubject of burglary. 


Ms. JusTics GovLD and Mx. BARON PERRYN con- 


ceived that the circumſtance of their being ſituated over the 


coach-houſe and ſtables, would not alter the nature of the 
cale. They were to all intents and purpoſes the habitation 
and domicile of the proſecutor and his family ; for they are 
perfectly diſtin and unconnected with thoſe rooms which 
were inhabited by other tenants; and although the two 
rooms which were broke open, happened to communicate 
with each other only by means of the landing-place, or 
platform, yet they may well be conſidered as the manſion- 
houſe of the accupier. The door at the bottom of the ſtair- 
Caſe, though unfaſtened, is an outer door common to all the 
lumates under the ſame roof; and the reſpective doors to 


14 the 


CAs E. 


ts 


Toanza's 
Casr. 


(e) Ante, p. 90. 
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the rooms of each inmate, are the fafeguards or inner doors 


of their ſeveral inhabitants ; and cited the caſe of the King 


v. Rogers (a), determined Michaelmas Term 13. Geo. z. 
Mr. Juſtice Buller did not give any opinion, but ſaid he 
would fave the caſe for the conſideration of the TWELYE 
JuDGEs, 1 8 i 


Tux Jury found the priſoner Nor GvuiLTy of breaking 
and entering in the night-time ; but if the Jupcss ſhould 
be of opinion, That the place where the proſecutor inhabit- 
ed was a dwelling-houſe, then GuiLTy of ſtealing to the 
value of forty ſhillings out of the dwelling-houſe : and if 
the JUDGEs ſhould be of opinion, That it was not a dwell. 
ing-houſe, then Gui rv of ſtealing, but not in the dwell- 
ing-houſe. 


In the July Seſſion following the priſoner was put to the 
bar, and informed by Mx. ReynoLDs, Clerk of the 
Arraigns, that his caſe had been conſidered by the Jupcss; 
and that they were of opinion, That he was guilty of ih 
feleny charged againſt him in the indiment, 
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Wooldridge's Caſe. Ce 124. 


. . the Old Bailey February Seſſion 1784, the priſoner what act ſhall 


was indiQed before Mr. Juſtice Gould, preſent Mr, 4 e i 
Baron Perryn, on the ſtatute of 8. and 9. Will. 3. c. 26, Hounterfait mo- 


ney within the 


. b. which enacts, That whoever ſhall take, receive, pay, meaning of 8. 


« or put F any counterfeit milled money, or any milled * * 
« money whatſoever, unlawfully diminiſhed, and not cut 

« in pieces, at or for a lower rate or value than the fame ' 

« by its denomination doth or ſhall import, or was coined 


u or counterfeited for, ſhall be guilty of felony.” 


IT appeared in evidence, that the priſoner had carried a 
large quantity of counterfeited milled money, of the like- 
neſs and ſimilitude of ſhillings, to the houſe of a Mrs. Levey, 
which ſhe agreed to take and receive from him, and which 
he agreed to pay and put off to her at the rate of Twenty- 
nine ſhillings for every Guinea. In purſuance of this bar- 
gain the priſoner laid a heap of counterfeit ſhillings on a 
table, and Mrs. Levey proceeded to count them out at the 
rate before-mentioned. She had counted out three parcels, 
containing Eighty-ſeven counterfeit Shillings, for which 
ſhe was to pay the priſoner Three Guineas. But before 
ſhe had paid him, and while the eounterfeit money lay thus 
expoſed upon the table, the officers of juſtice entered the 
room and apprehended them. Mrs. Levey was admitted an 
evidence for the Crown; and ſhe ſwore that ſhe had bought 
che three parcels of Shillings, and was going to pay the pri- 

| ſoner 
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Nootvarpce's ſoner Three Guineas for them at the moment they were 


- ASE» 


detected. 


IT was contended on the part of the priſoner, that the 
indictment, purſuing the words of the ſtatute, alledged this 
ſubſtantive fact, © that the priſoner. feloniouſly did put of 
« the counterfeit money to Elizabeth Levey; but that the 
evidence did not prove a putting off, within the true intent 
and meaning of the Legiſlature; for that before the offence 
could be committed, it was neceſſary that the contract or 
agreement to pay and put off on the one hand, and to take 
and receive on the other, ſhould be finally completed and 
ended; which in this caſe had not taken place, Mrs. Levy 
not N paid the money to the priſoner, 


ON the ſide of the Crown it was contended, that the pri- 


ſoner having ſold and given Mrs. Levey poſſeſſion of the 
counterfeit Shillings, it was on his part a completion of the 


contract; for he had thereby done every thing that he was 
enabled to do in © paying and putting off,” and that it re- 


mained intirely with Mrs. Levey to fulfil the ſubſequent 


part by taking and receiving the counterfeit money which 
he had fo paid and put off. 


Taz Cover. It is clear beyond a doubt, that the of- 


fence charged in this indictment muſt be meaſured by the 
terms of the ſtatute upon which it is founded; and whatever 
progreſs the perſon indicted may have made towards putting 
off the counterſeited coin, if the act of putting off is not 
finally completed, it does not amount to the crime expreſſed. 
An 
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de liberties. and lives of their fellow-ſubjeQs, are not 


fretched beyond their true and legal import. The county 
of York was formerly notorious for the practice of coining, 


and a general anxiety prevailed to bring every offender to 
puniſhment, A man was indicted at the Aſſizes, before Mr. 


Juſtice Gould, for coining a Guinea, The impreſſions, both 


lyered it to a perſon to get it changed, and that from ſome 
awkward roughneſs upon the edges of it, nobody would take 
it, The learned Judge from this circumſtance conceived, 


was not quite completed; and the caſe was referred to the 
conſideration of the TWELyE JUDGES, who were unani- 
mouſly of opinion, that the offence was not committed (a). 
In the preſent caſe the operative words of the Act of Par- 
lament are, © take, receive, pay, or put off; and theſe 
words muſt be conſtrued according to their popular ac- 
ceptation, Now, is not the common meaning of the ex- 
preſton, © I have put off ſuch a piece of coin,” that the 
party has got rid of it ? Suppoſe a perſon, having looked 


them, and while the goods lie packed up upon the counter, 
the tradeſman diſcovers that the money his cuſtomer is pay- 
mg is counterfeit ; is the money in this caſe either taken or 


received by the tradeſman, or paid or put off by the cuſ- 
tomer ? Certainly it is not. By this detection the medi- 


lagd offence is rendered incom plete, and the intention to 
pay 


An ardent wiſh to aboliſh an illegal practice is certainly woor.vz 1003's 
audable, but JUDGEs muſt take care that laws which affect . 


on the head ſide of it and the reverſe, were perfect and 
compleat. It appeared, however, that the priſoner had de- 


that the treaſon, though brought very near to a completion, 
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v. Varley, 


2. Black, Rep, 


682 
Ante, p. 75. 


out goods at the ſhop of a tradeſman, is about to pay for 
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pay and put off the money diſappointed. It did not reach it 
effect; it was ſtopped beſore it had arrived at the goal. But 
the Legiſlature have themſelves decided this queſtion ; for by 
a ſubſequent ſtatute they have provided for the offence 
which the evidence in this caſe has proved, v:z. an uttering 
and tendering in payment: for it is enacted by 1 5. Geo, 2, 
c. 28. « That whoever ſhall knowingly utter or tender in 
<« payment any falſe or counterfeit money, ſhall ſuffer fix 
ic months impriſonment, and find ſureties for good behavi- 
& our for fix months more, &c,” 


Tux priſoner was acquitted of this charge; but he wa 
convicted upon another indictment, of having put off a coun- 
terfeit Half-Guinea at a lower rate than it denominated: 
and having been before convicted of a felony, and allowed 
the benefit of clergy, the Counſel for the Crown, on the 
priſoner's pleading that privilege a ſecond time, filed 2 
counter-plea of record againſt its being allowed; in conſe- 
quence of which the priſoner received judgment of death in 
the September Seſſion following, 
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The King againſt Jacobs and others. 


T the Old Bailey in February Seſtion 1784, John 
Jacobs, Samuel Selſhire, and Richard Macdonald, were 
tried before Mr. Juſtice Gould for A LIgAWay robbery. 


[T appeared, that Dl the priſoners were carried before 
a Juſtice of the Peace, Samuel Selſbire had been admitted to 
give evidence againſt Jacobs and Macdonald, and that they 
had all made a full confeſſion of their guilt; but neither the 
information of Selſbire, nor the confeſſion of the other two 
priſoners were taken down in writing. The proſecutor 
attempted to give viva voce teſtimony of their confeſſions. 


Mx. Reynolds, the Clerk of the Arraigns, ſaid, it had been 
the conſtant practice of the Court, that when the Juſtice 


mony of it may be admitted; but that if he has reduced 


be received. 


Tux CourT. The Legiſlature, by the ſtatutes 1. and 
2, Phil. and Mary, c. 13. ſ. 4. and 2. and 3. Phil. and 
Mary, c. 10. has ordered, « That Juſtices of Peace, when 
*any priſoner is brought before them on a charge of felony, 
ce hall take the examination of the ſaid priſoner, and the in- 
formation of them that bring him, of the fact and cir- 
* cumſtances thereof; and the ſame, or as much thereof as 
* may be neceſſary to prove the felony, ſhall be put in 
«writing 


has neglected to take a written examination, parole teſti- 


ſuch examination into writing, no other evidence of it could 
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Parole evidence 
ſhall not be given 
of the examina- 
tion of priſoners 
taken before the 
Magiſtrate ; for 
it muſt be in- 
8 that it 
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kid as the 
law requires. 
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e writing within two days after the ſaid examination, and 
« certified to the next general Gaol Delivery.“ The ſta. 
tutes do not leave this matter to the option of the Magi. 
ſtrate, but they ſay that he hall do itz and, whatever may 
have crept into practice, the directions of this law ought 


not to be diſpenſed with. The rule of law is the compal 
by which the Court ought to be guided. What a priſoner 


fays in other places may undoubtedly be received upon uivd 
voce teſtimony ; but as the law requires that his examim- 
tion before the Magiſtrate ſhall be reduced into writing, 
and returned to the Court, the particulars of ſuch exami- 
nation cannot be given in evidence viva voce, although i in 
fact ſuch examination never was reduced into writing (a). 


(a) In July Seffion 1784, John 


inxman was tried for a felony before 
Mr, Juſtice burt. The priſoner had 
made a confeſſion before the Juitice 
of the Peace, but his examination 
was not returned, and it was un- 
certain whether it had ever been re- 
duced into writing. It was objected 
on the authority of Jacob, Caſe, 
that parole evidence could not be 
given of any thing which had been 


diſcloſed by the priſoner before the 


Magiſtrate, for that it would be 
permitting his negligence and 
breach of duty to operate to the pre- 
judice of the priſoner ; as a witneſs, 
by ſelecting only part of what had 


been ſaid, might, by uſing different 


words, give a different colour to the 
fact. The Court refuſed * te- 
itimony, 
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Newland's Caſe. 


AT the Old Bailey i in e Sefion 1784, Abraham 
Newland was indicted before Mr. Baron Perryn, pre- 


ent Mr. Serjeant Adair, RecorDes, for forging a bank» 
note, ſigned © WILLIIA LAN DER, For the Governor 
« and Company of the Bank of England.” 


Mx. Lander was a Caſhier of the Bank of England, pro- 
perly authoriſed by the Directors to ſubſcribe bank-notes 
with his own name for the Governor and Company; and 


had given ſecurity to _ for the faithful performance of 
this duty, 


Tus Qyxsriox was, Whether Mr. Lander was a 
competent witneſs to prove that the bank-note charged to 
be forged was not @ genuine bank-note, and that the name 


« William Lander” ſubſcribed thereto was not his hand- 
writing? 


Mun. GarrRow, for the priſoner, contended, that Mr. 
Lander was an incompetent witneſs, from the intereſt which 
be had in the event of the proſecution; for, upon a ſuppo- 
ſition that he had ſigned the note by virtue of the authority 
delegated to him for that purpoſe by the Court of Directors, 
and had jfſued it, ſo ſigned, without carrying it to the ac- 

count of the Bank, he would be liable to a criminal proſe- 
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To repel the te- 
ſtimony of a 

witneſs on the 
ground of inte- 
reſt, the intereſt 
muſt be direct 

and immediate. 


cution for the fraud, and to a civil action on his ſecurity 


bonds, for the damage which the Bank might eventually 
ſuſtain ; 3 


» Std. —— <a — — . 


LE 


NzwLAND'S 
Cas. 


(a) A witneſs 
was rejected on 
this ground by 
L. C. B. Parker, 
per Mr. Baron 
Perryn in Wool- 
dridge's Caſe, 
O. B. February. 
Seil. 1784. 


the ground of intereſt : for, to uſe the words of Lokp 
MaxsrIETID, © Courts of juſtice do not fit to weigh what 


1. Term 


Rep. 296. 


common forgery, the objection would be unanſwerable; for 
it is ſettled that a perſon who has ſubſcribed a note, , and i 
therefore prims facie liable to pay it, cannot be examined to 
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ſuſtain; and therefore, although perhaps he was not perſonal 
liable to the holder for the amount of the note, he was deeply 
intereſted to ſwear that the name ſubſcribed to it was a for- 
gery, as the only means of avoiding the detection of /the 
fraud. An intereſt, however faint or remote, is ſufficient 
to deſtroy the competency of the witneſs. A commoner 
who comes to fay, that a common is not commonable but 
for ſuch a number of cattle, or to ſuch a. deſcription of 
perſons ; a corporation who would confine the exerciſe of a 
franchiſe; a pariſhioner in a queſtion concerning the remo- 
val of a pauper; are all inadmiflible witneſſes, on the ground 
of intereſt z and yet their intereſt is extremely diſtant and 
minute. A maſter may maintain the ſuit of his ſervant ; but 
if he acknowledges that he is under an honorary conſidera- 
tion to pay his colts, he cannot be examined in his cauſe (a). 
Suppoſe a ſervant aſſaulted in defence of his maſter; if on 
the trial of an action for this injury the maſter was to de- 
clare, that although he was not bound in law to defray the 
coſts of an acquittal, yet that in honour and generolity he 
ought not to permit his ſervant to ſuffer, his teſtimony 
would be rejected, from the preſumed bias of his mind, on 


« degree of temptation the minds of men are capable of te- 
c ſiſting, but to take care that they ſhall not be expoſed to 


« any temptations whatſoever,” Tf this were the caſe ofa 


impeach the ſecurity ; and the intereſt which Mr. Landr 
| | s 
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has upon the preſent ocraſion cannot be thought leſs con- New anew's 
; Cams 

anne. oth ol 45, = op en- . 0 
Mx. BrARCROFT, ©7 the Crown. It has been the con- 

fant and unoppoſed practice of Courts to admit the Caſhiers 

of the Bank to prove the forgery of their ſignatures to bank 

notes. It is certainly true, that when a witneſs is called 10 

prove a propoſition in which he is directly intereſted to ay. 

« Yeg? rather than No,“ he ſhall not be admitted as a wit- 

neſs to ay « Yes,” I admit alſo, that the queſtion is not on 

the quantity of intereſt; for if an intereſt amounts only to 

fire ſhillings, it is equally objectionable, as if it amounted 

to twenty thouſand pounds. I admit alſo, that if Mr. Lander 

came here to proye the forgery of his own note, he would 

not be a competent witneſs, becauſe his own note he would 

be primd facie-liable to pay; but Mr. Lander's ſignature as 

a Caſhier of the Bank does not bind himſelf, for it profeſſes | 

to be © for the Governor and Company of the Bank of E ng- 

« land;” and the holder of a note ſo ſigned can call only 

on the Governor and Company to pay it. The fact of Mr. 

Lander's not being perſonally liable, is a ſufficient anſwer to 

this objection; for nothing but an immediate direct and 

perſonal intereſt is ſufficiently ſtrong to overthrow the coma 

petency of a witneſs. The objection indeed cannot be ſpe- 

cioully ſtated, except on a preſumption of Mr. Landers 

baving abuſed his truſt ; but the rule of law is to preſume | 

innocence until guilt is proved ; ; and therefore an intereſt can- 

not be inferred from ſuch, a preſumption, in order to ground 

an object on to the competency of his evidence, 1 
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Tux Court. This caſe is eln clear. Mr. Lander 
does not make himſelf perſonally reſponſible, by ſigning 
bank-notes in his own name © for the Governor and Com- 
« pany of the Bank of England; and the Jaw will not per- 
mit ſo forced and violent a preſumption to be raiſed, as that 
a man is guilty of a crime, in order to lay a platform on 
which to raiſe an objection to his competency on the 
ground of intereſt, To repel the evidence of a witneſs who 


comes to prove the forgery of his own hand-writing, it 


muſt appear that he would be liable to be ſued in caſe it was 
genuine. The intereſt muſt be apparent on the face of the 
inſtrument itſelf, or ariſe immediately from the nature of 
the tranſaction, or from his own acknowledgement; for 
if a witneſs admits himſelf to have an intereſt, whether he 


has an intereſt in fact or not, yet the belief of it has an 


equal operation on his mind; and in either of theſe caſes, it 
would be an objection to his teſtimony. In the preſent 
caſe, unleſs criminality be preſumed, intereſt cannot. be in- 
ferred; 3 and ſuch a preſumption, i is certain] y R to othe 


: 


Mx. Lander's evidence was accordingly receiveds] but 
the priſoner was acquitted (a). 


(a) After the riots in the year 780, they mentioned the cafe of robbery, 
a reward was offered by Government &c. where not only reſtitution of the 
for the apprehenſion and convic- ftolen goods; but the title to the par- 
tion of any of the rioters; and a liamentary reward, depended on tbe 
queſtion aroſe, Whether perſons thus ccnviQion of the offenders; and the 
intereſted in the conviction of the caſe of witneſſes intitled to rewards 
criminals were admiſſible witneſſes from the Bank, Poſt- Offices, and 
againſt them ? It was ſubmitted to other public places ; and yet thele 
the conſideration of the TwzLyvzs rewards had never been conſidered 
Jvoets; and they unanimouſly as giving ſuch an intereſt as would 
agreed, That the teſtimony of wit- deſtroy the competency of the wit. 
neſſes who were intitled to and neſs. M. S. See alſo Mr. Ohſlow's 
claimed the reward was admiſſible, . Niſi Prius, 251. 
notwithitanding that intereſt ; and 
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6. 


0 phrey Moote s Cate 


HIS was a caſe reſerved for Fan opinion of b abe 
TWELVE JUDGES by James Adair, Eſq; REcoRDER, 
it the Old Bailey in April Seffion 1784, upon the trial of 
an indictment for ſtealing Twenty Guineas, and four pieces 
of foreign gold coin called Doubloons, the property of 

Jobn Field, in thy dvelling-houſe of John Brown, 


Tun material 3 of this pI her W 
in evidence, were as follow: The. proſecutor John Field, 
a ſoldier, juſt returned from the war in America, was walk= 
ing along James- Street, Corent- Garden, when a ſtranger 


joined company with him. As they walked in friendly con+ 
verſation with each other down Long-Acre, the ſtranger 


into a private room in an adjacent public houſe, where the 
ſtranger pulled out the purſe, and from one end of it pro- 
duced a receipt, ſigned “V. Smith,” for -2101. . for one 


pulled out the ring itſelf. A converſation enſued upon the 
lubject of their good fortune, during which time the priſoner 


ring, he praiſed the beauty of its luftre, and offered to ſettle | 
the diviſion of its value. Upon the aer lamenting 
U 2 that 


ſuddenly ſtopped, and picked up a purſe which was lying at 
x door. After they had proceeded about forty yards, 
« Come,” ſays the ſtranger, „we will go and drink a pot 
« of porter, and fee what we have picked up.” The pro- 
ſecutor was perſuaded to comply; and they accordingly went 


brilliant diamond clufter ring, and from the other end he 


Humphry Moore entered the room ; and being ſhewed the 
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a perſon, to tha | 
urors un- 
nown, to ob- 
tain money by 
the practice of 
ring · dropping, is 
felony, 22 
Jury find that 


the priſoner was 


confederating 


with the perſon 
unknown to ob. 


1792 


Mooxz's Cazz, that he had no money, the priſoner aſked the proſecutor if 
be had any. The proſecutor replied, that he had fory o 


| ſoner. A coach was immediately called, and all three were 


the priſoner at the door. The proſecutor took his money 
| the ſtranger to a public-houſe in the Five Fields, Chelſes, 


| whoſaid, « Iwillgive you your ſhare of the ring, if you vil 
| © be content till to-morrow.” The proſecutor put down 


© the perſon unknown in obtaining the Twenty Guineas and 
the four Doubloons from the proſecutor. They according 


CASES IN-CROWN LAW. 


fifty pounds at home. «That ſum will juſt do,” ſaid the pri. 


driven to the proſecutor's lodgings at Chelſea, The pris 
cutor and the ſtranger went into the houſe together, leaving 


from his bureau, put it into his pocket, and returned with 


kept by Jobn Brown, where they again met the priſoner, 


Twenty Guipeas and four Doubloons, which the ſtranger 
took up, and in return gave the proſecutor the ring; deſir- 
ing that he would meet him at the fame place on the next 
morning at nine o'clock, and promiſing. that he would then 
return the Twenty Guineas and the four Doubloons to the 
proſecutor, and alſo One Hundred Guineas for his ſhare of 
the ring. The priſoner and the ſtranger went away toge- 
ther, The proſecutor attended the next morning purſuant 
to the appointment, but neither of the parties came. Ihe 
ring was of a Ui "_ value. 


FRO was left with the 25 to a Whether the - 
ſoner and the other man were not in concert together; and 
they were of opinion, that the priſoner was confederating 
with the perſon unknown for the purpoſe of obtaining the 
money by means of the ring, and did therefore aid and afliſ 


found 


cASES IN CROWN LAW, 
round him guilty of ſtealing, but not in the dwelling-houſe, 
ſubje& to the opinion of the TWELVE Joupoxs, whether it 
was felony. 


| On the firſt day of Michaelmas Term 1784, all the 


„ 
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Judges, except Lord Mansfield, aſſembled at Lord Lough - 
borough's Chambers, to conſult upon this caſe; and in the 


December Seſſion following Mr. Juſtice Willes delivered 
C their opinion at the Old Bailey to the following effect: All 
the JUDGES agreed, That in conſidering the nature of lar- 
ceny, it was neceſſary to attend to the diſtinction between 
the parting with the poſſeſſion and the parting with the pro- 


perty only ; that in the firſt caſe it is felony, and in the laſt 


caſe it is not. Upon the circumſtances of the preſent caſe 
two of the Judges (a) were of opinion, that the Doubloons 
were to be conſidered as money, and that the whole was a 
lan on the ſecurity of the ring, which the proſecutor be- 
lieved to be of much greater value than the money he ad- 
vanced on it, and therefore that the poſſeſſion as well as the 
property was parted With : but nine of the Judges were 


clearly of opinion that it was felony ; for they thought the | 


Twenty Guineas and the four Doubloons were only depo- 
ſited in the nature of a pledge till the half of the ſuppoſed 
value of the ring was paid to the proſecutor, and therefore 
he had parted with the property only, and not with the poſ- 


ſeſſion ; and they could not diſtinguiſh this caſe from the 


King v. Patch, tried in this Court before Mr. Juſtice 
Gould in F ebruary Seſſion 1782 (a), and the King v. Pares, 
in deptember Seflion1779. The majority of the Judges there- 


U 3 fore - 


(a) Ld. Lough 
- borough, 
Ld. Ch. Baron 
Skynner. 


(a) Vide ante, 
P 23t« 
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bene s Casx.. fore were of opinion, That this caſe had been properly leſt X | 
the Jury; and that the . was guilty of FI (a). 


THe priſoner was accordingly tranſported. 


$. | 


(a) In Oftober Selten 1784, the ſame kind, but the Inden 
Richard Marſh was convicted before was reſpited until this caſe was de- 
Lord Loughborough for an offence of termined, 


Moſes Pike's Caſe. 


Casz 128, | | 

To ſteal from a T the Old Bailey in May Seſſion 1784, the priſoner 
barge atzround in was tried before Mr. Serjeant Adair, RECORDER, on 
Limehouſe dock, 


js not within the the ſtatute 24. Geo. 2. c. 45. for ſtealing a quantity of 
24-320. a. c. 45- 
deals in a barge o on the e river THAMES. 


IT appeared in 4 that a barge full of deals, belong- 
ing to the proſecutor, was navigating down the Thames; 
but the li ghterman being fearful that the barge would ſink, un- 
loaded a portion of his cargo into a long- boat, and brought 
both the barge and the long-boatinto Limehouſe-dock, where 
he moored them. By the eMux of the tide they were left 
aground, and in the night the long-boat with the deals 
mentioned in the inditment, which were much above the 
ralue of forty ſhillings, were ſtolen, 


Tur Couxr held, That this was not a caſe within 6 
meaning of the Act of Parliament, | 


Joſe 


8 


_ 
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Joſeph Hickman s Caſe, , 


T the Old Bailey in May Seffion 1784, Joſeph Hick- 
man and James Dyer were convicted before Mr. 


Baron Perryn, on the ſtatute of 4. Geo. 2. c. 32. for 
ſtealing lead affixed to the pariſh-church of Hendon, 


Tux indictment contained three counts. The firſt laid 
the lead to be the property of Carrington Garrick, the 


and Ralph Mitcheſon, the church-wardens. The third 


hid it to be the property of the inhabitants and pariſhioners 
of the ſaid pariſh. 


ProPeRTY affixed to the freehold, as in the preſent caſe, 
was not at common law the ſubject of larceny, provided it 


medy the inconvenience' ariſing from this diſtinction, the 
ſtatute upon which the indictment was founded, enaQs, 
© that whoever ſhall ſteal, rip, cut, or break with intent to 
© ſteal, any lead, iron bar, iron grate, iron paliſadoes, ar 
* iron rail whatſoever, being fixed to any dwelling-houſe, 
« out-houſe, coach-houſe, ſtable or other building, uſed or 
« occupied with ſuch dwelling-houſe, or thereunto belong- 
“ ing, or to any building whatſoever, or fixed in any garden, 
c orchard, court-yard, or outlet belonging to any dwelling- 
* houſe, or other building, ſhall be guilty of felony.” _ 


properly laid in the indictment z the freehold of the church 
U 4 | | ta 


Casr 129. | 


vicar, The ſecond laid it to be the property of John 1 


was ſevered and carried away at the ſame time. To re- 


Tux Couxx therefore doubted, Whether the property was 


—— 


© A church” is a 
© building w. h- 
in the meaning 


ho, Geo. 2. 


c. 32. and an 
indictment for 
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the general words of the ſtatute, * any building whatſzever;" | 


\ 
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to which it was affixed, not being in the poſſeſſion of the 
vicar, the church-wardens, of the inhabitants and pari. 
ſhioners ; and upon this doubt the caſe was referred 
to the conſideration of the TweLve Jupas?, 


In May Seſſion 1785, Mr. Juſtice Willes delivered the 
Jupcgs opinion, That „a church was included within 


and that ſtealing any of the ſpecies of property mentioned 
in the Act, from any building within the meaning of the 
Act, is felony, without regarding the perſon in whom the 
property or the freehold of the church by law reſides. The 
firſt count charges that the lead was ſtolen from © the pariſh- 
« church of Hendon;“ and this is a ſufficient deſcription of 
the offence, and therefore the conviction js right. 


6— 
* N — 


I January Seſſion 1785, Richard fey was convicted 
upon the ſame AR of Parliament, for ſtealing lead fixed to: 
certain building called a church, belonging to the pariſh of 
Weſt-Drayton ; and the property was laid to be in, ft, the 
vicar; and adly, the church-wardens : but the judgment was 
reſpited, and the caſe referred to the Jvupaes ; who were of 
opinion, That his caſe was exactly the ſame, in point of law, 
with that of Hickman and Dyer, and that bis conviction Wah 


Iegal, 


1 
4 


Jann 
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be. ames Lapier s Caſe, 


T the Old Bailey in May Seſſion 1784, James Lapier 
was indicted before Mr. Baron Perryn, for aſſaulting 
Albina Hobart, and taking from her perſon violently, and 
againſt her will, one gold ear-ring fet with diamonds, value 
1501. the property of her huſband —_— Hobart, 1 . 


Tas circumſtances of this caſe, as they appeared in Cvie 
dence, were as follow: 


Mus. HoBaRT was: retiring from the Opera- houſe, 
chrough the King's door, towards her carriage, which had 


drawn up cloſe to the pavement of the ſtreet to receive her. 


Whilſt ſhe was preparing to ſtep in, ſhe felt a perſon, who 
was proved to be the priſoner, take hold of her ear, and pull 
her ear-ring as if endeavouring to pull it off. Her ear by 


this violence was torn entirely through; the ear-ring ſepa- 


rated from the ear; and Mrs. Hobart conceived it had been 
taken away ; but on her arrival at home, it was found 
amongſt the curls of her hair. There was no proof that 
the ear-ring was ever ſeen in the priſoner's hand; but his 


| Cart 129, 


What ſhall be 

conſidered .a ſuf. 
ficient taking and 
carrying away, to 
conſtitute the - 


crime oi larceny. 


hand was ſeen elevated to her ear, and at that inſtant 


o 


Mrs. Hobart exclaimed, © I have loft my ear-ring,” 


aggravated ſpecies of larceny z and to conſtitute a Jarceny, 
i is efſentia] tere ſhould be not ouly a taking, but a carrying 
hs | MOORE . 


Mu. Bazon PERRYN, to the Fury, Robbery is only an 
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LAPIER ver. away. The taking in the preſent caſe is very clearly 


(a) See ante, 


P · 249. 
Collet's Caſe. 


(2) 27. AM. Pl. 


39+ 
Co. P. = 103, 


Le Hale,” 508, 


was adjudged to be larceny (6), 


proved; for the ear-ring was completely ſeparated from the 
ear: but it feems queſtionable whether there has been a 


ſufficient carrying away. A number of caſes have been 


decided upon this ſubject: two of them haye come before 
Lon MansFItLD ſince I have been upon the bench, 
One of them was a caſe reſerved by Mr. Juſtice Nar, 
A man got into a waggon where there was a bale of goods 


which lay in a horizontal poſture. He raiſed it perpen: 


dicularly on its end, and while he was taking the contents 
of it out, he was detected by the waggoner. The Joer 
were of opinion, That as the property had not been remoy- 


ed from the place where it at firſt laid, there was not a 
ſufficient carrying away. The other caſe was reſerved by 


myſelf (a). The Uxbridge waggon was paſling along 
Oxford-ftreet ; and at a grocer's door, a parcel of ſugar o 


other grocery was taken up and put into the waggon. 


- The priſoner got into the waggon, and had removel 


this parcel from the head of the waggon, where it had been 
originally placed, to the tail of it; but he was apprehended 
before he had got it out of the waggon. The Jupcns 
held, That this was a ſufficient taking and carrying aw) 
to conſtitute the offence, There is a very leading caſe upon 
this ſubject in print: A man lodged at an Inn, and in the 
morning before it was light took the ſheets from off the bel 
in which he lay, with an intent to fleal” them, and carried 
them into the hall, where he left them, and went to the 
ſtable to get his horſe, where the hoſtler ſeized him; and it 
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was reſpi ited, and the cafe ſubmitted to the conſideration of 


the TWELVE JUDGES, 


> 
= 6 * 9 


Ix July Seſſion following the priſoner was put to the 
bar, and informed by Mx. REYNOLDS, Clerkof the Arraigns, 
that his caſe had been conſidered by the Jupoxs; and they 


were of opinion, That he was guilty of the felony charged 
againſt him in the indictment (a). | | 


(a) At the Lent Afſizes for Cam- 
bridge 16. Car, 2» Clement Simpſon 
was indicted on 39. Eliz. c. 15. for 
ſtealing in the dwelling-houſe. A 
Special Verdict was found, that he 
had taken plate out of a trunk, and 
laid it on the floor, but was appre- 
hended before he had carried it away: 
and all the JupG xs were of opinion, 
That taking goods and removing 
them from one place to another in 
the ſame houſe, with an intent to 
+ ſteal them, is felony; ; for by the taking, 

he hath the poſſeſſion. Kelynge, 31. 


Bro, Cor. 107. 1. Hale, 508. But 


in the caſe of Edward Farrell, who 
was indicted for robbery, O. B. July 
Seſſion 1787, it was found that the 
priſoner ſtopped the proſecutor as he 
was carrying a feather-ved on his 
ſhoulders, and told him to lay it 
down or he would ſhoot him. The 
proſecutor laid the bed on the ground; 
but before the priſoner could take it 


up ſo as to remove it from the ſpot 


where it lay, he was apprehended, 
The JupGEs were of opinion, That 
the offence was not compleated, and. 
the priſoner was diſcharged, 


—  — — — ——  _— —— 


Ellor' s Caſe, 


LD-B AILEY May Seſſion 1784. This was an indict- 


ment on the ſtatute 7. Geo. 2. c. 22. for forging a 
Fertatp order for the payment of money. 


ct MEssRS. 


Tux jury found the priſoner ouilty ; but the judgment Lazzrx' u 


C A8 130. 


An order for the 
delivery of goods, 


fo be within 
the meaning 
of 7. Geo. 2. 
c. 22. muſt be 
poſitive and 
compulſory. 


30 


Erroa's Cas. 


See Lockitt's 
Caſe, ante, 96. 


. Foſter . 


Car 131. 


Stealing from the 
Invalid Office at 
Chelſea, _ 
Nu, Whoſe 
houfe it mult be 
laid to he? 
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„ Mxssxs. SONGER, | % SA 
« PLEASE to ſend TEN Pounps by the bearer, as I am 
« ſo ill I cannot wait on you. 


«ELIZABETH WERT.“ 


Tun Couxr. The Act of Parliament means ſuch an 
order for the payment of money, as, if genuine, the party 
giving had a right to make; but this appears to be a .mere 
letter, rather requeſting the loan of money than ordering the 
payment of it. The terms of it do not import any thing 
compulſory on the part of the drawee to pay it; and in the 
caſe of Mary Mitchel (a), it was determined by nine 
Jupcts againſt one, That the order was not within the 
meaning of the Act, becauſe the direction of it was not 
politive, and the terms of it did not import that the party 
giving it had a right to the 1 ordered. 


Tux priſoner was acquitted, of the felony, but detain 
and convicted of the ä 


Peyton's Caſe. 


oO” BAILEY May Seſſion 1784. This was an indict. 
ment on the ſtatute 12. Ann. c. 7. for ſtealing à 


gold watch, value fifty pounds, in the DwELLing-Hovst 
of William Henry Wunde Eſq. 


THE 
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Tas houſe was the Invalid Office at Chelſea, which is 


an office under Government. The ground- floor of it was 
uſed by the Paymaſter-General for the purpoſe of conduct- 
ing the buſineſs relating to the office. Mr. Bunbury occu- 
pied the whole of the upper part of it; but the rent and 


Ms. Jusricx WILLE8. 

(b)In Aug. 14. Car. 1, three 
perſons were indicted for breaking 
the lodgings of Sir Henry Hungate at 
Whitehall; and the JuDGxs were of 
opinion, That it ſhould have been 
laid to be the King's manſion-houſe 
called Whitehall, 1. Hale, 522. 
2. Hawk. P. C. 499, See alſo Cro. 


Car. 473. 1. Jones, 394. Cowper, 5. 


z 


ut only that he believes, &. 


(a) Ma. Bazxon PERI and 


the commitm&t by the Commiſſioners, if they have miſtaken improbable anſwers for unſatiſ- 


2 ones; for if he is perjured, he may be indicted, though he has not ſworn poſitively, 


taxes of the whole houſe were paid by Government. 


Tur Cour (a) held, That this was not the dwelling- 
houſe of Mr. Bunbury z and the priſoner was acquitted of 
the capital part of the offence (5). 


At/ the O. B. in October Seſſion 
14. Car. 2. Henry Burgeſs was in- 
dicted for breaking up a chamber in 
Somerſet-houſe, and the indictment 


charged it to be domus mayfionalss of  * 


the perſon who ladged in it; but it 
was agreed that the whole houſe be- 
longed to the Queen-Mother, and 
therefore that the indictment was 
——_ | 


| Pedley's Caſe. 


N the King's Bench, Trinity Term 1784, a writ of A Bankrupt 
Habeas Corpus, directed to the Keeper of Briſtol gaol, 
had been procured to bring up the body of William Pedley, 

the defendant, On reading the return, it appeared that he 
was detained in cuſtody on three commitments. Fi, On 


* 


2 


CAs E 132, 


committed on _ 
meſne prcceſs ; 
on an extent 


from the Crewng - 


and under the 

Commiſſioners 

warrant, may be 
diſcharged qguoad 


| 
| 
| 


— ww - 


. - 
— — — — — ——————— 


PzpLzey's 
Casr. 


- an extent at the ſuit of the Crown. © Szcoridly, On meſi 


give a reaſon for his drawing the money out of his 
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proceſs to the amount of 10;0001. at the ſuits of ſevers} 
creditors. 'Thirdly, On a enk by Commiſſioners of 
Bankrupts, for not duly conforming to the ſatisfaQion of 
the ſaid Commiſſioners, aue r ene and di 
cloſure of his eſtate and effects. 90 


Mn. Cowrn moved that he might be charge _ 
the commitment by the Commiſſioners, 


Mx. LAwRENCE, for the Commiſſioners. By the atute 
5. Geo. 2. c. 30. ſ. 16. if a bankrupt ſhall refuſe to'anſwer, 
or ſhall not fully anſwer to the ſatisfaction of the-Commil- 
ſioners, all lawful queſtions put to him by the ſaid Commiſ- 
ſioners, it ſhall be lawful for the ſaid Commiſſioners, by 
warrant under their hands and ſeals, to commit him to ſuch 
priſon as they ſhall think fit there to remain without bail 
or mainprize, until he ſhall ſubmit and full anſwer make to 
the ſatisfaction of the Commiſſioners, 


IT appeared to the Commiſſioners at the laſt examination 
of the Bankrupt, that a ſhort time before the commiſſion 
iſlued, he had in his Banker's hands the fam of 50001. the | 
whole of which he drew out, and left ſeveral of his accept- 
ances which were then due unpaid. He was aſked to 


| Banker's hands. He anſwered, I drew it out in order 
ce to aſcertain whether my Banker would honox my drafts 
© when he had no money of mine in his hands.“ He | 
wi 
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was then aſked, If he had afterwards drawn any drafts upon 
his Banker for this purpoſe? He anſwered, © No.” He 
was aſked, Why he did not try this experiment on his 
Banker, by drawing a draft at once upon him for a greater 
ſum than he had in his hands? To this queſtion he 
made no anſwer. He was aſked in what manner he diſ- 
poſed of the money ſo drawn out. He anſwered, I kept 
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Pryrlzr's 
CASE. 


« it in my houſe, together with other monies which I had 


« collected elſewhere, amounting in the-whole to 70001.” 
He was aſked, Why he did not pay a bill which was then 


due? He anſwered, „I did not chuſe to part with the 


« money.” He was aſked how the money was ultimately 
diſpoſed of? He anſwered, ** A fire happened, which 
« burnt my | houſe and conſumed the money.” He was 


aſked in what the money conſiſted. He anſwered, «© I can-' _ 


« not give you * other account than that which I have 
« already given.“ | | 


On theſe aaa he was e by the Commil-. 
ſioners; but he ſubmitted to a ſecond examination (a): and 
on being again aſked why he drew the money out of the 
Banker's hands, he gave a different reaſon for it to that 


which he had before given, and ſtill perſiſted in refuſing to | 


ſay in what the o—_— raged he was therefore 
remanded, ! | 


He made his eſcape from the priſon ; and on being re- 
taken, he acknowledged that he had ſecreted the notes 
avout him to the amount of 70001. but that he had lince 
deſtroyed them, for fear of being diſcovered. 


MR. 


(a) It is incum- 
bent on the 
bankrupt to ſend 
word when he 
will ſubmit and 
anſwer the | 


a — — . . ” 
— . —2—L 4 oo ——— * * 2 
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Pert 


Carr. 


(=) Miller's Caſe, . 1 was a POP e in the — Pit; 


3. Wilf. 427- 
2. Black. 881. 


"Ms. Cowan, for the priſoner. Theſe anſwers, however 


ſelves to decide whether the anſwers be true or falſe. If his 


1 De Grey faid it was a miſtake which mankind bad 


may be indicked for perjury, in ſwearing that 


"CASES'IN CROWN LAW, 


inſufficient they may appear, are ſuch as the Commiſſioner 
were bound to receive as ſatisfactory. Their power extends | 
only to caſes where the bankrupt refuſes to anſwer at all, or 

does not fully anſwer; and they cannot take upon them. 


anſwers be not true, he may be indicted mn N but 
they cannot commit him. 2 8 N 


ſimilar to the preſent. The Commiſſioners had commited 
a bankrupt for giving anſwers which they conceived were 
not ſatisfactory. They aſked, whether a part of his propery; 
which they ſpecified, had been ſold by himſelf or by a broker? 
He anſwered. I believe I fold them by a broker.“ They 
deſired .that he would ſpeak poſitively, but he reſuſed to 
anſwer in any other way than that be believed.” 4And 


fallen into, that a perſon. could not be coavited of, pep 
for depoſing on oath, according to his belief, nd 
bankrupt was diſcharged. usb 0 nol, 


Loxp MaAnsFIZLD. * . is d traps la I 
WO 7 


» {afro rer which he muſt Eye . f 
bankrupt ſwears Ally and roungly, ang; ey hoc 
bayy every geaſon to believe that what,he.ſwegrs jy at | 
yet they muſt take it to be ſatisfactory, prouided cha 

Wai Þ - - woul 


— 
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would be latisfactory i in caſe it were true. In the preſent erte 1 

caſe, every circumſtance tends to ſhew that the bankrupt 

has ſworn falſely. Tam convinced he has perjured himſelf ; 

but he has anſwered fully, and the Commiliviiers cannot 


commit him for falſe ſwearing. | He muſt therefore be 
diſcharged fuse the commitment of the Commiſſioners, 


6 


— aw vo $4 : . " «$ 8 . . 
2 3 v3 | © & S 3 1 k * 4 
* od = . > 
- # =. ©s 1 — = . - „ - © 
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o 


we  Sponſonby's Cle: | ee 


LD-BAILEY July Seffion I 784, Jobn geen eule was What ſhall be 

| Indicted for forging an indorſement i in the name of eee — 
William Pearce on a bill of exchange, purporting to be * 
drawn by Richard: Davis, in favour of William Pearce, 
on Meſſrs. Crofts and Co. for, the ſum of four guineas, 
with intention to defraud, Finsr, Megs. Crofts and C. 


and SECONDLY, one John Churchill. alt 


Tura were alſo other counts for uttering the ſaid bill, 
knowing the indorſement to be —_ _ the like intens 
tion to defraud. + | * c 12 | 


Ir appeared in evidence, that the priſoner had gone to 
Mefrs. Crofts and Go. Bankers iti Pall-Mall; and on teceiv= 
ing the four guineas, wrote the name © John Churchill” 
on the back of the bill, by way of witneſſing the receipt of 
the money; the name « Wi lliam Pearce” _ then in- 

X 8 


- 
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e WILLIAM PEARCE, the ſuppoſed payee, was an in- 
Casz. 


Davis the drawer for its amount, it was agreed that he was 
a a competent witneſs to prove that the indorſement N. 


As Es IN CROWN LAV. 


timate acquaintance of Richard Davis the drawer 
and had received a letter of advice, ſignifying that ſuch a 
bill, together. with a bank-note, had been remitted to him; 


and deſiring him as an act of friendſhip, to pay their produce 


over in diſcharge of a debt which Davis owed to one Coles, 


The bill never having come into Pearce's bands he conſe. 
quently had no property in it ; and having no demand on 


« liam Pearce” was not his hand-writing. But it wu 
neceſſary firſt to ſhew, that he was the identical Witlan 


Pearce to whom the bill was made payable and as the 
teſtimony of Davis the drawer was the beſt evidence of 


that fact, and he was not preſent to atteſt it, the letter of 
advice which Pearce had received from him was held in- 
ſufficient for the purpoſe; and therefore his teſtimony to 
ſhew that the indorſement was forged was rejected: for 
although it might not be his hand-writing, yet it might be 
the hand-writing of a'William Pearce; or, as he hd nn 
deen proved to be the perſon intended as the payee''oftht 
bill, it might'be the hand-writing of the W 


A e eee ee 


* Wein * it ll 280 


Tun privy Was N In ks on this * 
ment. 


— 
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- Stone's Cafe. | 
O an, July Seffion7 84. This was an indie. 
ment on the ſtatute 10. and 11. Win. 3. c. 23. for 


privately ſtealing a watch, the property of Sir Robert 
Heſtett, in the ſhop of John Alcock: 8 


\ 


sn Ronen He $KETT had ſent this watch to his watch- 


maker Mr, Mleoek, for the purpoſe of being repaired, and it 


hung in the ſhew-gha f in Mr. Alcoct's fps at the time id 
was _ 


i 


> 


eue 13 


What hall be 
conſidered « /hopy 
Sc. within the 
10. & 11. Will. 3. 
e. 23. 


Tux Covar faid; that the meaning of the Act of Parlia · | 


ment upon which the capital part of the indictment was 
founded, had always been reſtrained to ſuch goods only, as 
are expoſed to ſale in. ſhops; and did not extend to mere 
rears for good, although. hey might appear in the 
nature of ph; and that as Mr. Alcock's: ſhop! was not, 
vit reſpedt to this patch.  plece file, but n mere ref 
un the priſoner ought to. be. acquitted of the capital part of 
the charge. The Jury. accordivgly found him guilty of the 


ſimple larceny. only, and he Was tranſported for * Jears. 


dee Howard's Caſe, | in Fofter' S Reports. 8 


ibar zich do battiutor thanſquoins 4: 5 att W IE 


155 


Cas 135. 


The declaration 
of a conviet at 

the moment of 
execution, can- 
| not be given in 
i evidence as the 


dying man ; for 
being attainted, 
his vivd voce 
teſtimony could 
not have been 
received en oath. 


declaration of a mont of a gold watch, chain, ſeals, and trinkets, , 


cently executed for a highway robbery, and that immediate- 


 ſubje& had proceeded from the ſolemn declaration of a yin 
man, it was admiſſible evidence in favour of the priſoner. 


Tus Coux r. It would be inconſiſtent with the rule d 


powerful with that which it is preſumed to feel by a ſolem 
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George Drummond's Caſe, . 


AT the Old Bailey in September Seſſion 1184,-Geog, 
Drummond was indicted before Mr. Baron Fr, 
preſent Mr. Juſtice Gaul, for robbing the Earl of Clare. 


DurinG the trial, the priſoner's Counſel informed the 
Court, that a young man of the name of Edwards, very 
much reſembling the perſon of the priſoner, had been n- 


ly previous to the awful moment of his fate, he had com- 
municated ſomething to the Rev. Mr. Villette, the chaphin 
in ordinary of the priſon, touching the commiſſion of theiden 
tical robbery then under conſideration. He therefore ſubmitte 
to the Court, that as Mr. Yillette's knowledge upon thi 


evidence, which are rules of juſtice, to examine a witneſs 
the declaration of a perſon dying under the circumſtances e 
ſcribed. The principle upon which this ſpecies of evident 
is received, is, that the mind, impreſſed with the awfulida 
of approaching diſſolution, acts under a ſanction equal 


appeal to God upon an oath. The declarations thereſot 
of a perſon dying under ſuch circumſtances, are confiderd 
as equivalent .to the evidence of the living witneſs u 

. : oath | 
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cath. But to examine a witneſs to the declarations e an Daunuond's 
attainted convict, would be carrying the rule of evidence 988 
beyond its poſſible extent, even if the perſon were alive; for 
as an attainted convict, he could not have been admitted to 
give teſtimony upon oath, and the dying declarations of ſuch 
aperſon cannot, conſiſtently with the principles of juſtice, be 
conſidered as better evidence than his teſtimony on oath 
would have been if he had been alive. The fact, however, 
that a man' reſembling the perſon of the priſoner was exe- 
cuted, may be given in evidence, provided it is confined 
within ſuch time as to make it probable that he was the 
perſon who committed this robbery. | 

Tur priſoner's Counſel did not venture to call any 
witneſs to eſtabliſh that fact; and the Jury . the 


priſoner guilty. 


” wy » 
Ce———————_—————_—_—_—_—_ 
" — * y 
— 


Elizabeth Thompſon 5 Caſe, 2 


1 %* 1 ©1107 © 5 4 fs 


Casr 196. | 


AT the Old Bailey September Seſſion 1784, Elixabeth Tn. 0 
9 2 Thompſon and Mary Macdaniel were indicted on the ſtealing in'a 


I2, Ann, c, 7. for ſtealing; ſeven, guineas, . the monies of Pa. 


Tien Clifard,,in the dwelling-houſe of the SE; . 


caan K nen at 36:66 50218 litt ing the 
ane da r TTL | of another in e 
5 [7 8 vd 13 n ; N 41 nano +6 dh dre ir 8 Ss | 
1 cc houſe, 
ug ſtatute ata. f . 28 divers wicked and 
1 ill-diſpoſed ſervants and other perſons are encouraged to 
1 ' Commit robberies in houſes, by the privilege of demand- 
k {ing the benefit of their clergy ;” and therefore enacts, * 


X 3 3 
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Trourgon's 6 That all and every perſon or perſons. that ſhall feloni. 
L 1 ouſly ſteal any money, goods or chattels, wares OF, mer: 
E chandizes, of the value of forty ſhillings or more, being 
« in any dwelling-houſe or out-houſe thereunto belonging, 
& although ſuch houſe or out- houſe be not actually broken 
40 by ſuch offender, and although the owner of ſuch goods, 
« or any other perſon or perſons be or be not in ſuch houſe 
te or* out. houſe, or ſhall aſſiſt or aid any perſon or perſons 
5 to commit any ſuch offence, ſhall be debarred from the 
ze benefit of clergy.” | 


Ir appeared in evidence, that the houſe in which the 
larceny was committed, was in fact the houſe of Mary 
Macdaniel; and the Coux r held, that the meaning of de 
Legiſlature did not extend to the caſe of A Ro 


| his or own houſe, 


c u] ti  Hurckinſon's Caſe 


The 3 AT. the Old Bailey Kaptewbes Seſſion rl Wilkan | 
— 5 ö Hutchinſon, Thomas Lewis, and Daniel Wi Minen, 
enumerated.— were tried before Mr. BaxO EvsE, preſent Mr, Jullice 
Fo reg Gould, on the ſtatute 19. Geo, 2, C. 34+ upon an ind. 
SEEDS. ment containing three counts, 
nalty of the tz» 


- 


Fate, Tur frf count charged, that the priſoners,” with diver 
| other perſons, with fire-arms, and other offenſive. weapon 

fclopiouſly did aſlemble themſlyes together, in order io | 

e 
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ziding and affifting i in reſcuing and taking away from . T. 
and C. S. two of the Officers of the Exciſe, in the due exe- 
cution of their office, 150 gallons of foreign geneva, being 
uncuſtomed goods (a), and liable to pay duties, &c, after 
ſeizure of the ſame by the Officers of the Exciſe as afore- 
fal d. 8 | A . ; 
Tur ſecond count charged, that, being thus aſſembled, 
they aſſaulted the Officers of the * in the due execution 
of their office. 


Tas third count FEREY that they hindered, cbſeuAed, 
oppoſed, and reliſted the Officers, &C. 


Taz Officers of Exciſe, in conſequence of an informa 


twelve ar fourteen people had come drunk from an adjacent 


wounded, but the Smugglers were not ſeen to uſe any 
offenſiye weapon. 


ed contains five branches. 6 | 
X 4 ; Finest, 


tion, went to ſearch Hutchinſon's houſe, where they found 
a quantity of geneva in tubs concealed in a vault under the 

yard, Two of the priſoners ſtruck the Officers, beat them 
from the vault after they had entered it, and prevented them 
from taking the tubs away. The Officers went in ſearch 
of Conſtables and other affiſtance ; but on their return. | 
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Hv reninson's 
CASE. SS» 


(a) See Shelley's 
Caſe, July Seſ- 
ſion 2784. 


ale-houſe, and were carrying ſome of the tubs away. There | 
was a great noiſe and riot, many brick-bats were thrown, 
| at the Officers, and one of them was knocked down and 


Taz ſtatute upon which the preſent indigment is found 


32  . CASES INCROWN:; LAW, 


Horennon's FiRs r, it enacts, t That if any perſons, to the number 
a cc of three or more, armed with fire-arms or other offenſiye 
ce weapons, ſhall be aſſembled in order to be aiding and 
. « aſſiſting in the illegal exportation of goods prohibited to 
4 | es he exported, or the carrying off ſuch goods in order to 
« ſuch exportation, or in running, landing, or carrying 
« away prohibited or uncuſtomed goods, or goods liable ta 
eg pay any duties, which haye not been paid or ſecured, or in 
© the illegal relanding of any goods whatſoever which ha 

« been ſhipped or exported upon debgnture or certificate, or 
« in reſcuing or taking away the ſame, after ſeizure, from 
any Officer or Officers of the Cuſtoms or Exciſe, or 
& Other his Majeſty's revenue, or other perſon Or perſons 
« employed by him or them, or aſliſting him or them, or 
“from the place where they ſhall be . lodged by him or - 
them, or in reſcuing any perſon 'wha ſhall be appre- * 
g hended for any of the offences made felony by this or any 
4 other Act relating to the revenues of Cuſtoms or Exciſe, 
« or in preventing the apprehending any perſon who ſhall be 
« guilty of any ſuch offence, every perſon ſo offending ſhall 

* ſuffer death without the benefit of ergy” 


SECONDLY, © Or in caſe any perſons to he number of 
* three or more, ſo armed as aforeſaid, ſhall be ſo aiding or 


+ afliting, they ſhall ſuffer death without benefit of clergy.” | 


THIRDLY, & Or if any perſon ſhall have his face blacked, 

- ff or wear any vizard, malk, or other W when pafing 
i with ſuch goods ;*! 

FoynTALY 
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FoURTHLY) 0 Or ſhall forcibly hinder, obſtruct, aſſault, HuTCulns0w's 


« oppoſe or reſiſt any of the Officers of the Cuſtoms or Ex- * 
« ciſe; or others his Miel 8 revenue, in the ſeizing or ſe= 


« curing: a ſuch goods: - 


' FirraLY, © Or if 8 perſons ſhall maim or 
« dangerouſly wound any Officer of the Cuſtoms or Exciſe, 
« or any other his Majeſty's revenue, in his attempting to 

go on board any ſhip or veſſel within the limits of any 
« of the ports of this kingdom, or ſhoot at, maim, or dan- | 
« gerouſly wound him when on board ſuch ſhip ar veſſel, * 
« and in the due execution of his office or duty; then every 
« perſon ſo offending ſhall be adjudged guilty of felony, and 
& ſhall ſuffer death without beneht of clergy.” 


\ 


Tas Couxr. The third 3 of the Act of Parlia- gee the concur. 
ment apparently has no regard to the number of perſons, 2 yg ny of 
nor to their being armed with offenſive weapons; and there 7: 9 4 ay 
fore an individual, paſſing diſguiſed with uncuſtomed goods, 2 2 * 
would in all probability be deemed within the penalties of May Scion. 


the Act. Was fourth branch alſo, being coupled by the 1 
word 9 to the preceding ſentence, ſeems to be a clauſe 
that would-reach any individual who ſhall forcibly hinder 
or obſtruct a Revenue - Officer in the execution of his duty. 
On this clauſe the third count in the preſent indictment is 
founded, and undoubtedly there is evidence to prove 1 
fact; but by the ſtatute of 19. Geo. 3. c. 69. ſ. 10. this p 
offence is reduced to a miſdemeanor; puniſhable by corpo- 
ral puniſhment, and the felony thereby virtually repealed, | 
This point was ſettled by the TWELYE Jupors, i in the caſe | 
of 


3t4 


elsts N Ef0w 


nung 


N LAW. 


Nerenis tene of the King v. Davis, reſerved by Mr. Juſtice Geull from 

the Home Circuit (a). The ſecond count does not appear «| 
to be ſupported by any of the clauſeb in the ſtatute; and on 
the firſt count, which is framed on the firſt branch of the 
Act, there does not appear to be ſufficient evidence to con- 
vict the priſoners. To bring offenders within the penalties 
of this clauſe, they muſt be armed with offenſive weapons 
(5); and the afſembling muſt be deliberate, and for the ex- 
preſs purpoſe of aſſiſting in the reſcue of the goods (e). In 


Cass. 


* 


(a) Vide ante, 
5. 2 


ger the caſe of 

Thomas Gray, 

July Seff. 1786, 
who was ac- 

quitted upon the 
authority of this 
Opinion, 


& | 

(5) In B. R. Trinity Term, 15. 
Geo, 2. it appeared in a ſpecial ver- 
dict on an inditment ſor this of- 
fence, that all the company had fire- 
arms, except the defendant, who 
had only a common borſewhip; and 
the Court ſo ſtrongly inclined -that 
the defendant was not guilty, that 
the Attorney or Solicitor General 
declined to argue it; for the Act 
muſt be taken ſtrictly; and it is a 
material circumſtance in each man's 


caſe, that he ſhall be armed with an 


offenſive weapon. 2. Strange, 1166. 
Fletcher's Caſe —At O. B. May 


Seffion 1784, Mr. Juſtice Hs 
and Mr, Baron Perryn inclined 
to think a perſon catching up a 
hatchet accidentally, during the hurry 
and heat of an affray, was not being 


armed with an offenſive weapon 


Within the meaning of this Act. 


The Caſe of Cornelius Roſe.— At the 
O. B. February Seſſion 1785, large 
ſticks, about three fect long, with 
large knobs at the end, with ſeveral 
prongs, the natural growth of the 
ſtick, ariſing out of them, were held 
not to be offenſive weapons; and 
the CourT (Mr. J. Gould, Mr. 
B. Perrys, and Mr. Recorder) ſaid, 


on 1cading the preamble of-the ſta- 


2 the ſame conſſrudtion of tN 


tute, that they muſt be ſuch wes. 
pons as the law calls dangerous wea- 
Pont. Ince's Caſe, And in the Caſe ol 
George Coſans, O. B. May Seſſion 
1785, it was contended, upon the 
authority of Ince's Caſe, that very 
large club fticks, ſuch as people ride 


| with to defend themſelves, are not 


offenfive weapons; and on its being 
left to the Jury, the priſoner was ac. 


* quitted : but the Court ſaid, that al- 


though it was difficult to ſay what | 
ſnould or ſhould not be called an of- 


'fenſive weapon, it would be going 2 
great deal too far to ſay, that nothing 


but guns, piſtols, daggers, afid in- 
ſtruments of war ſhayld be ſo con · 
fidered ; but that bludygeons, pro- 
perly ſo called, clubs, and any thing 
that is not in common uſe for any 
other purpoſe but a weapon, are 
clearly offer ſive weapons within the 
meaning of the Legiſlature. 

(e) O. B. December Seffiqn 178 
Mr, Juſtice Willes and Mr. Baron 
Hotham adopted the ſame opinion, 
and the priſoner was acquitted, Tht 
Caſe of B. Spice. And at July Set- 
ſion Thomas Grey was tried befare 
Mr. Juſtice Heath, and acquitted 


atute. 


-” 
© 


Ns 
5 
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a 


CST OR SRI ES2ATP. 


KA f rt To 


CASES IN CROWN LAW, 


an caſe it is quite the reverſe; A ſet of drunken HoTentnon's 


CASE, 


fellows come from an ale-houſe, and haſtily ſet themſelves 
to carry away the geneva, but whether with arms or with · 
out is not proved. It ſeems. very queſtionable, whether the 
object of the Legiſlature: extends to the preſent caſe. The 
goods are found concealed in a vault; and the words of the 
ſtatute manifeſtly allyde to the circumſtance of great multi- 
tudes of perſons coming down upon the beach of the ſea, 
for the purpoſe of eſcorting uncuſtomed goods to the Janes 
deſigned for their . ag 


Tus Coun offered Mr, Attorney General a ſpecial' 
yerdi&t upon this caſe; but he declined to take it and the 
priſoners were acquitted. 


* \'@ 


Holland Palmer's Caſe. 


Ar the Old Bailey December Seffion 1784, Holland 

Palmer was convicted before James Adair, Eſq; RE- 
co DER, on the ſtatute 23. Geo. 3. c. 49. ſ. 20. for utter- 
ing 1000 pieces of paper with a counterfeit ſtamp thereon; 
but a queſtion of law aroſe upon the conſtruction of the 
ſtatute, and the caſe was ſubmitted to the conſideration of recei 
. TWELVE Jvpoks. | | 


- 3's 


Casz 138. 


All paper, upon 
the face of which 
there is a mark 
reſembling the 
flamp required 
by the 23. Geo. 
3· 6. 49. . 20s 
impoſing a 
ſtamp-duty on 
receipts, ſhall 


be conſidered as 


6 paper liable to 


| & the ſaid du- 


Tux STATUTE, ſect. 3. enaQs, « That for every piece | 


* of paper, upon which any receipt or other diſcharge given 
* for the payment of money amounting to Two Pounds, 
* and not amounting to the ſum of T wenty Pounds, ſhall 


« ties.“ 


« be 


x 


316 


Faru 
Cain. 


| powered « to uſe and provide ſuch ſtamps for the faid duties 
& as ſhall be requiſite in that behalf.” It. is alſo enacted by 


| That 2. certain ſtamp was provided and uſed; for: ſtamping" 


| Anp.THAT Holland Palmer, interiding to defraud hid Mi 
jeſty of ſuch right or duty, did utter and expoſe | "to. ale, t 


CASES IN CROWN LAW. 
ce be. ingroſſed, written, or printed, there ſhall be charged 


<« ſtamp- duty of two-pence.” And by the thirteenth 
ſection the Commiſſioners. of the Stamp- Duties are im. 


ſection 20. © That if any perſon ſhall counterfeit or forge, 
« or procure to be counterfeited or forged any ſtamp, or 
<« mark directed or allowed to be: uſed by this Act for the 
« purpoſe of denoting the duties aforeſaid, with intent to 
« defraud his Majeſty, or ſhall fraudulently uſe any of the 
ce {aid ſtamps or marks with the like intent, or ſhall utter, 
&« vend, ſell, or expoſe to ſale, any paper liable ta the ſaid 
cc duties, with any counterfeit mark or impreſſion thereon, 
« knowing the ſame to be counterfeited, ſuch perſon ſhall 
« ſuffer death without, benefit of clergy,” 


Tux InDICTMENT alſo, 888 the e 


and marki ng every piece of paper upon which apy-receipt or” | 
other diſcharge given for the payment of money amdunting 4 
to Two Pounds, and not amounting to Twenty Pounls“ 
ſhould be written or printed with a ſtamp of orpente 


90 


6 om 
one Hannah Gabriel, To00 pieces of paperrliadle to "the ſaid jad, 
duties of two pence, reſembling 1 the impt effion of the tap | 


18 30 Pg 


then and there uſed in putſuancé f abe id Altute, 0 
* 2 Sen bee ga 
knowing the Gd impremons to be counterfeit, A. „ Jan's | 


een 
| 10 100 20 9 5494 91 51 Us Ho? ty 200 2 
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CASES IN CROWN LAW. 
Tur OBJecTION' aroſe upon the words & papers liable 


« to the ſaid duties,” which, it was contended, were entirely. 


- 


-Parmzn's 


Casre 


void of the preciſe ſenſe and definition to which they were 


applied; and incapable of any conſtruction within the 


poſſible intention of the Legiſlature upon this ſubject. | 


On the ninth day of Hilary Term 17855, all the Jupers, 


except L. C. Baron Skynner and Mr. Baron Hotham, who 
were indiſpoſed, aſſembled at Loxp MansrieLD's Cham- | 


bers; and the queſtion was very fully and elaborately diſcuſ- 
ſed, —On the firſt day of the F ebruary Seſſion following, the 


reſult of the conference was delivered 1 to this effect Wc 


\ \ 


Ma. IN | 88 6 The Sage ariſes S's 2 


ſuppoſed inaccuracy of the words in the ſtatute, © paper 
< liable to the ſaid duties; which words the preſent indict- 


ment has purſued i in the plural number, although à duty of 
one deſcription only i is mentioned : but the JUDGES are of 
opinion, that the indictment is properly drawn, and that in 
this and in every other reſpect it contains all the ingredients 0 


required by the Act. But the material queſtion is, What 
the Legiſlature meant by the words paper liable to duties * , 
and it was faid, that as one particular piece of paper cannot 


be liable to any of the duties more than another, it would 
follow that all the writing-paper in the world, whether ma- 


nufactured in England or at China, might be conſidered as 
e paper liable to duties ;” and every utterer or ſeller of 
paper of any deſcription indicted for a capital offence, in 


having expoſed to ſale ( paper liable to the ſaid duties,” In 


anſwer to this ſuggeſtion, all the JUpGEs are of opinion, 


I 18. 5 
l for the payment of money ſhall be written ; ; ; which efvre 


CASES IN CROWN EAV 
. that upon a due attention to the preſent ſtatute, and the 
ſtatute 24. Geo. 3. c. 7. paſſed in the ſucceeditig Seffion 
upon the ſame ſubject, it will appear that the words * yy. 
ce per liable to the ſaid duties” are capable of à clear and 
unequivocal meaning, There are two rules by which the 
expreſſions of the Legiſlature are to be interpreted. Fer, 
I any part of an Act of Parliament is penned obſcurely, and 
other paſlages in the ſame Act will elucidate that obſcurity, 
recourſe ought to be had to ſuch context for that purpoſe 
SEcoNDLY, If there are ſeveral Acts upon the ſame ſubjed, 
they are to be taken together as one ſyſtem, and as inter- 
preting and enforcing each other. By adopting theſe rule 
in the preſent caſe, it will appear that the words © paper l- 
able to the ſaid duties,” are not to be taken in the large 
and indefinite ſenſe which was attempted to be impoſed upon 
them ; but that they mean diſtinctly ſuch pieces of paper a 
are dęſtined or prepared for the uſes mentioned in the ſtatute. 
Tue ſtatute, by ſect. 14. deſcribes the paper liable to duties 
to be that paper © upon which any receipt or other diſchurg 


——— ed at P 


790 


« the ſame ſhall be written,” is ordered to de brought 


the Stamp-Office to be ſtamped. And by 24. Geo: 3c. 
. 8. no paper required to be ſtamped by. this ſtatute al 
be permitted to be ſtamped at any time after the ſame ſul 
have been written, unleſs on the payment of Ten Pound 
The paper thus deſtined and prepared for the uſe of Writing 
receipts thereon, i is the paper meant by the worc 8 6 a 
« liable to the ſaid duties; 0 and therefore att x papet, 5 


i 9h 


the face of which a mark. appears, r clembling t the wa 


NY 


which the AQ requires, is evident] y paper liable to the 7 
becaule 


CASES.IN CROWN LAW, 


decauſe the preparation of thus marking it diſcovers the 
purpoſe for which it is deſigned. Upon the papers men- 
tioned in the indictment, there appears a falſe ſtamp or im- 
preſſion, reſembling: the true ſtamp which the law requires 
for receipts : this diſcovers the uſe for which they were de- 
ſtined and prepared, and brings them within the general 


words of the AQ, er paper liable to the ſaid duties.” And 


the JUBGEs are therefore unanimouſly of opinion, chat the 
priſoner was properly convicted, 


Ix January Seffion 1785, Ann Jones was convicted at 
the Old Bailey on the fame ſtatute; but her judgment was 
reſpited until the above determination was known. | 

Born the priſoners received ſentence of death. 


_——— 


ids Alexander Fiſher's Caſe. | 


O¹b. BALLE v January Seffion 1785, 75 pri- 

ſoner was indicted before Mr. Juſtice Heath, for bur- 
glarioully breaking and entering the dwelling-houſe of 
Benjamin Ward, and ſtealing therein Four Gold Watches 


of a conſiderable. value : to Veen indiment he had 
oy Net 0 ny, N | 


3 


Tut proſecutor watt "that the burglar had been com- 
titted, and that the. watches were ſtolen z but there was 


no evidence whatever to bring the charge home to the pri- 
one except a confeſſion of the fact, which he had keel 


5 


1 


319 


PTM 0 
Casx, 


Cazx 139. 


not be convicted 
on the ſingle, 
uncorroborated 
evidence of his 
own confeffion, 


| 
$Z 
[ 
| 
| 


3 


_ Fronzn 0. and voluntarily made before a { Juſtice of the Peace's on i” 


for burglary in the dwelling-houſe of T. S. and ſtealing 


and adjoining to the dwelling-houſe mentioned i in the in- 


ever between the houſe and ſhop, and no perſon ſlept in th 
| before the houſe and ſhop, which court- yard was incloſed 


- 


CASES tN crown Vw.” 


examination, but i it was not reduced into writing. 


Tur Gebr. It is an eſtabliſhed rule'6f "OY PR 
mere confeflion of a crime, without any one ſingle circum. 
ſtance to corroborate it, is not ſufficient to convict a pri. 
ſoner, unleſs he ſhould * conſeſs the ee by roſe 
Guilty to the indictment. 


Sibſon, Mutton, and Wiggs's Caſe, "uh 
A T the Surrey Lent Affizes 1785, for Kingflon, the pi 
ſoners were convicted before Mr. BARON PtrRvy, 


* therein the property of Jahn Fill. 


Ow Are 32 welt re ſnare evi — | 


* 


Ir appeared i in evidence, that there was a ſhop built cloſ 


dictment; but there was no internal communication wia 


by a brick wall three fert high. In the wall was a wieket 
which ſerved as a communication to both the houſe a 
ſhop. Fhe burglary was committed in the ſhop. Tbe 
ſhop was let by F. S. to Fobn Hill, together. with fow* 
apartments in the e. from year to year, #, lu 
guineas per annum. 


2 9 iT LAY 
ye 1 
2 . 
| - 1 een | 
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CASES IN CROWN*LAW. _ 


Ir was objected by the Counſel for the priſoner; that Ostens More 


the ſhop could not be conſidered as any part of the dwel- . 


ling-houſe of T. S.; and upon this objection the judgment 
was reſpitell, and the caſe mann 


the TWELVE J. eue zi Lon : j ödt Tit 2154] 


144 8 


Nö bai » 511 
Mx. Bind Eyre, at the Summer Aſſizes for the ſame See Garland e 
county at Croydon 1785, ordered the priſoners to the Caſey ante, 145. 
bar; and informed them, that the JUDGEs had conſidered 


ol this caſe, and that they were unanimouſly of opinion, it 


8 4 


©'Y 


was a proper conviftion. 175 | 


a , * - : s 4 * 
114 3 » - "$3 7 . 
. : 117 5 þ 1 * 210. * + p 


Tax priſoners mocked ſentence of deathy and x were exe 
cuted purſuant to ſuch ſentence. we 


4 1 © 
| * — 8 
9 » * ” 2 14 * 4 


— 


N. py I T0! a | 1 be yi 


3 and Patrick Welch ele due wr un. 
Att Leni Alters for the Coun Fo ty of Hertford, in th in the je A coun counterfeit 
15 17855 55 John Welch and Fal "Wale "were I . duced In evi- 
AO that they "Tone piece of falſe, leig Med 2 and n! —_— 
« terfeited money 1 coin to the Hengel at Teal ee e 
impreſſion of 


ihe Food, *. „ 4% ant durant money and Give? cl com "of e) this any ſortdiſcerni- 
aal kalle h Shilling, fallely and deceltfülly, Abc 3 


ſupport an in- 


4nd trattoto ofty did forge, , Counterfeit," ande coin. There diement for 


ag a (Gd Want in Mee Männer fot bing 2 Sent“. the fe, of 


xi} 3g lar, ot 16574 ann} Ns zu Wurd dc . — 22 the legal coin, 


- 
HIRE 


Ir appeared i in evidence, that every implement airy 
for ſhillings and ſixpences were found under the 
* ; floor 


CASES IN CROWN LAW, 


. 


Jesu and Fa- floor of the room whert the priſoners were apprebenged, 
e nd one of the: priſondrs-whs found-at work: vpon-apieres 
baſe metal. Several cownterfeat ſhillings and ſixpences were 
alſo found in the toom, and iu the priſoners pockets, in : 
ſtate fit for circulation; and it was proved, Hat ſome of the 
. fame kind with thoſe found had in fact been circulated, But 
v imprefion.of any ma diſeernible . 
N Bt t A 
obne bed Meg W boron 
Mn. Hunters the "ſony: PEN ſubmitted ta & 
ada ** Court, that this evidence would not ſupport the indidwen, 
5. Bac. Abr. becauſe it had not been proved, chat the ſuppoſtd counter. 
129. 


feit ſhillings and lixpences bad any impreſſion on then; 
| and therefore they were not counterfeited 1 to the Aga an 
: femilitude of the good and legal coin of the realm. © 


ew - Ta 


Mx. Baron Perryn thought it there was nothing abba 
in the objection, and ihe Jury found the priſoners Gui; 
but as Mr. Hunter preſſed him to reſerve the point, th 


1 judgment was reſpited, and the caſe referred to the con- 
N uu ſideration of the TWELVE Jop6ss; and they were um 


mouſly of opinion, that the BaviQion was right (On 


(A At the Old Bailey in Oaber 
Seſſion 1783, Samuel Wilſon was in- 


dicted for the like offence before Mr. 


Baron Ev, and the counterfeited 


coin produced i in evidence was round 
pieces of metal, quite ſmooth, and 


without the veſtige of an impreſſion 


on either fide. The fame objection 
was taken by the priſoner's Counſel; 


but his Lordſhip was clearly of opi- 


nion, that ſmocth blanks made like 


thoſe pieces of the legal coin which 


are ſuffered to remain in circulation,, 


though the impreſſion they once la 
is totally effaced by time, my. 
conſidered as fufficiendly-partak 


of the reſemblance and ſumilitucod 


the current coin of this realm, to brif 
the maker of them within the p 
ties of the ſtatute; ſuch ſn 
blanks having a reaſonable [ken 
and ſimilitude to the coin 

time has ſo defaced, and dich ſa 
ſo paſſes in circulation. * K 


Varly's Caſe, 2. Black. Rep. 6% 


nt LAH, | 


1 U Jones * nam Palmer's Caſe. | 


\LD-BAIL EY April Selon 1785. "This was al 
indigtment for forging an indenture of apprenticeſhip, 
and alſo a receipt for, money, with intent to defraud 4. B. 
C. D, &c. the Stewards of the Feaft of th the Sons 7 the Clergy. 


LY 


„Ten cliartableifind Aae of the Clergy in aife 
by voluntary contributions, and allotted by the Secretary 
' equally. among all the Stewatds, to be diſpoſed of by them 
to the Widows and Children of deceaſed Clergymen, as they 


was a Clergymanꝰs Widow and pretending, by means of 
theſe indentures, and the receipt indorſed thereon, that ſhe 
bad placed her ſon as an apprentice; ſhe obtained, in con- 
cert with the other priſoner, an otder from one of the Stew- 
ards on the Treaſurer of the Society, to pay ber the ſum of 


proved, and the priſoners were found Guilty, 
Bur their Counſel ſubmitted t to the Court, tas the fund 


any of thoſe ſpecies of property which the Legiſlature had 
hitherto interpoſed to protect from the dangers of forgery 
by capital puniſhment ; and that it 3 as at common 


law, a miſdemeanor only, 


/ 


Fenn K. KK 


from which this money had been obtained, was not among 


Y 2 E Nes 


0 


* 1 


1 al + 


tent to defraud 
the Stewards of 


the Feaft of the 
Sons of theCle 

is within 3 
ſtatutes which 
make forgery a 


er W 


ſhall find objects worthy of relief. The priſoner Mary Janes 


201, as the apprentice-fee. The fargeries were very clearly | 


Mr. bte 


324 
2 and 


ALMER'S 
Casz., 


(a) Mn. Ba- 
wy definition of forgery i is, 60 the falſe making an inſtrumem 


* which purports on the face of it to be good and valid for 
| © the purpoſes for which i it was created, with a deſign to k. 


xon Erz. 
ö : OC 


| lic charities ſhould not receive the ſame proteRion Which the | 


"oY 8 politic; and to prevent a doubt, whether the aggregate mem. 


But in the preſent caſe, the ſeveral ſtewards, are the abſolut 


were to fink it improperly, or to pay it wrongfully; they 


CASES IN CROWN LAW, 
Tas Cour (a). God forbid that the funds for pub⸗ 


law affords to the private purſe of every individual. The 


« fraud any perſon or pennt.“ A Corporation is 4 100 


bers of ſuch a-body'were included under the words perſon ir 
perſons, the ſtatutes of 31. Geo. 2. c. 22. f. 78. an 
18. Geo. 3. c. 18. were made; for where there is anin- 
corporation, the money becomes the property of the whle 
body, and not of the individual members who compoſe it, 


owners of their reſpectiye ſhares of the fund: it is thei 
money; it is put into their hands upon a truſt 5 and iſ the 


would perhaps be anſwerable; but, except as againſt the 
ſubſcribers, it is I their * as 1 al 
the world. . babes enn eight | 


- 


Tux priſoners received judgment of deatn. 


Met s IN CROWN LAW. 


Thomas F ield's Caſe, 6 


\LD-BAILEY May Seffion 1785. ene A 0 
reſerved. by MR. S8RJEANT AnAlnx, Recorder, for 
te opinion of the TWELYE JUDGES, © 1 449), 


> 2 . 0 | 1 5 & 1 . FEI hb L 'S.& > * 4 19 44 4 ' 4 33 
1 . & FE Sf + & &Y 1 * Dee 12 * e e . wa it 


Tux Legiſlature, by the Aarti cited. in ther margin (a), 
has impoſed five ſixperiny ſtamp duties upon every piece of 
parchment or paper upon which any original writ (except 


Tits 


ſuch original on which a writ of capias iſſues) ſubparna, bill” ; 


of Middleſes, latitat, &c that ſhall iſſue out of, or __ the 
ſeals of any DT YE * o wt 1 ee tel 


. " 4 


$25 


CE, 
* 6 "47 7 & 4 
CAS 143, 


Quere, If a per- 
ſon who takes . 
ſome of the 
ſtamps off 

a writ, and fixes 
them to another 


writ of the ſame 


kind, and then 
ſells it for the 
purpoſeof its be- 
ing «ſed by ſuch 
perſons as might 
buy it from his 
vendee, is with; 


By the ſtatute 12. Ges: 3. c. 1 If any "ou or . 


5 perſons ſhall write or ingroſs, or cauſe to be written or 


© ingroſled, either the whole or any part of any writ, &c. 


«in reſpect whereof any duty is or ſhall be made payable | 


« in that behalf, or the whole or any part of any piece of 


« parchment or paper whereon there ſhall have been 


« before written any other writ, &. in reſpect whereof 
„any duty is or ſhall be payable as aforeſaid, before 
© ſuch parchment or paper ſhall have been again marked or 


© ſtamped according to the ſaid Ads; on ſhall fraudulently 


& eraſe or ſcrape out, or cauſe to be eraſed or ſeraped out, 
* the name or names of any perſon, or perſons, or any ſum, 


* date, or other thing written in ſuch writs &c. as aforeſaid : 


* —0OR fraudulently cut, tear, or get off, any mark. or 
* flamp, in reſpect whereof or whereby, any duties are or 
* Mall be Payable, or denoted ta'be paid ar payable as afore- 
; * * « ſaidy 


326 CaSpS IN CROWN: LAW, 
Firuy's Carne © ſaid, from any piece of parchment or paper, with intent Un 
5e uſe ſuch flamp or mark for any other matter, writing, vr 
« thing, in reſpeft whereof am ſuch duty in, or ſhall , 
* payable, or denoted to be paid or payable ax ggf 
every perſon ſo offending in any of the /particula 
* before - mentioned, and every perſon knowingly and 
© wilkully aiding,  abetting, or alfſting any perſon. to 
* commit any ſuch offence, een 
eee, : 


cual Sang eee ws e for rig 
| having in bis poſſeſion a dd, of Middleſer, on which ther 
l) 5. Will 3. Was a certain ſtamp, denoting that the duty of ſixpence (4), 


605.8 10 Wil. ſixpence (J), ſixpenee (e), and fixpence (x), had bee 
3.4. 25. duly paid, did fraudulently and feloniouſly take off the fi 


) Geo. 1 
5 * ſtamps, with intent to uſe them on another bill of Midde- 
Wc mme being then due and ouitg w 


ped, Txz2z was u ſecond count, charging him with having: 
tranſpoſed the ſtamps from one writ of latitat to angtheri 
and both counts laid the offence to haye been c committed 
Wan nen pF 


Ir appeared in evidence, hit eis en my 
the Stamp-Office, for the purpoſe of ſtamping. bilk i 
Middleſex and latitats ; the one genoting the four ſupeaf 
duties impoſed by the ſtatutes mentioned in the margin! 


the other depatiog an additional ſixpepny dutp m 


o IN CROWN LAW. 


of this laſt Act, -all-bills: of Adiddleſex, and latitate, which 
have been ſtainped at the -Statp- Office, have been im- 
preſſed with both the dies denoting the payment ef the 
five ſixpenny duties. ; 


1455 


Samuel Higgins with a copy of u Bill of Middleſex, and had 
afterwards ſold to one Fryer, a laweſtationer, two blank 
bils of Middleſex, and one blank Jatitar, to which were 
affixed two ftamps ; one "denoting that | four ſixpenny 
duties had been paid, and another denoting that one ſiæ- 
penny duty had been Pe Abt db Getty he 
that theſe two ſtamps had been tranſpoſed from other rits 
of the ſame kind. Several old writs, and among them the 
bill of Midileſex with the copy of which he had ſerved 
Higgins, with the ſtamps taken off, were found in his 
lodgings ; but no proof evuld be given that the ſtamps 
which were taken from ti writs h had been WOT ee 
ah Kühn e 


1 TELE ISS 
= 
= » 


the following pom to the Court, 9 5 92 
Finns, The ndiment charges dhe priſoner with 
having in his cuſtody a proceſs of our Land the King, &c., 
which appeared to have been before then duly Mued againſt 
Samuel Higgins and Richard Rae; and ſuch a writ is indeed 
produced ; but it has not been proved that any ſuch wri 1 
Y 4 * 


Jn #* 1 ST . 4 * 9 LIES, „ 12999 * 
* . - . za A #* & 1 * oY * 8 *. n# * — 

5 ® > | 
1 * = * 1 0 1 . r 6 . 
Tar © A follower, | } 


Urs theſe fads, the e Counſel for th priſoner ſubmitted | 
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py the ſtatute 23. Geo. 3. b. 38. and that finte- the paſſing 124 s's Ce. 


2 — 


| 
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Firn Carr, ever legally ſtamped at the Stamp-Office, or that it duh 

Med; and it is called a proceſs,; a term of which no men. 
tion whatever is made in the Act of imme 
the indictment is founded. 


SzconDLy, The indictment charges the priſoner wit 
having taken off a ſtamp denoting that four fixpenny due 
had been paid, with intent to affix them to another vt, 
for the purpoſe of defrauding the King; hut the evidences, 
„ | that he took off five ſixpenny lamps: and as it appears thit 
there muſt be the five lamps to effect the fraud, the offence 
in the Act of Parliament is not deſcribed. by. the charge i 


Tump, The only evidence to affect the prifancr h 
his ſelling the writs to Mr. Fryer; but the ſtatute is filent 
as to uttering, vending, or expoſing to ſale : and in ſo pend 
a caſe as this, it would violate all the knowp rules « 
conſtruQion to ſay, that this ſale was made with an int 
to uſe the ſtamp in the manner which the AR deſcribes 


Taz objections wers anſwered by the Counſel for the 
e zand the learned Judge left it with the Jury to con- 
fider, Firft, Whether the bill of Mi iddleſex againſt Hy- 

ins was ever legally ſtamped ? Secondly, If it was, wit- 
ther the priſoner ever took off that ſtamp? Thirdy, If be 
lich whether he took it off with intention to uſe _ 


| of Middleſex or 2 latitat ? And fourthly, If they thought Fit p' Carr. | 
te priſoner guilty, whether he took the ſtamp off and ſold 


J 
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it with intention that it ſhould be uſed by himſelf or others, 
or the ria Beep Mane 4 


| os 
Tux 1 found 8 n . this « he 0 © off 

te the ſtamp from the bil} of Middleſex mentioned in the 

tc indictment, and affixed it to a piece of parchment, pur- 

« porting to be another proceſs of the ſame kind, which he 

« ſold with others to Fryer, with intent that the ſame 

« ſhould be uſed by ſuch perſons as ſhould purchaſe the 

« ſame, but not with intent of uſing it himſelf,” T 


r 


On this verdi& the judgment was arre ſted ; and the 
priſoner, after laying a long time in gaol, was at length 


ichen 


13 ds 
« . I 
= . - £5, 


| ollkatt's Caſe.” 92 Ro a6 c my 


LD-BAILEY Jong Seffion 1 785. The as was A perſon who is 
| diſcovered (the* 
indicted for ſtealing a number of diamonds and pearls, by means of an 


the property of Ewen Baile, 257. in the I el of 2 12 5 
Meral Maſcall. 5 | AEST: * | purchaſed ſtolen . 


property, is a 
competent wit= 


neſs to prove 
He had 8 2 ful confellion; of the TY A which it that fact. 


was diſcovered that part of the property had been di Poſed | 
of to a Mr, Grant ; and the Counſel for the proſecution 


Falled Mr, Grant. as a witneſs, to identify; the property. 
ä 


355 


Loctnanr's 


C A8. 


See the caſe of 
ane Warick- 


ante, 248. 


Carr 145. 


Rueere, If a per- 
ſon who is con- 


victed of a ſingle * 


felony, and re- 

cCei ves judgment 
of tranſportation 
to America, but 
is pardoned on 
condition of 
tranſporting 
hinaſelf, and 
Eivingſecurity 
ſo to do, can 
be convided 
of the capital ſe- 
lony, or ought to 
be remitted to bis 


ormer ſentence, 
on his breaking 
the ſubſequent 
enki on 
which the par- 


dn vas granted. 


oAsES IN CROWN LAW - 
Tu confeffion had been obtained by buch promt 4 


favour as rendered it inadaiifibfe evidence 3 and it u 
therefore contended, that as the- diſcovery of Mr. Gum 
reſulted from the illegal confeſſion which had bern oÞtained 
from the © priſoner, he, Mr. et was not a e 


4 
= - OC V 'T. ; , 9 ren n A: * 
E N 4 F 6 » g 114 
. g - . \ 
- 
| 2 A - 5 - 


Bur the Covar ſaid, that the law was 3 
that although a confeſſion unproperly obtained cannot be 
given in evidence, yet it can never go to the rejection of 
been ee PO OLA in conk- 
un of ſuch a confeſſion. * | 


% 
- . " 
- . 
* - Y 
1 
* N * 1 = 
* C G 1 . . * 


Aickles? Cafe, © 
OLD-BAILEY SEPTEMBER SESSION 1785. * 
OHN HENRY AICKLES had been con- 
victed in January Seffion 1784, of ſimple grand 
larceny z and in the July Seſſion! following, receivel 
judgment of tranſportation to America for ſeven 
years: but, in conſequence of ſtrong interceſſion in his 


favour, he afterwards received his Majeſty's pardon, 
« on condition of tranſporting himſelf beyond the ſeds for 


the ſame term of years, within fourteen days from the 


« day of his diſcharge, and of giving ſecurity to the ſatiſ- 
« faction of the RrcorDtR fo to do,” He gave tht | 
' ſecurity required, and a warrant was accordingly iſſued by 
the RecorpeR, directed to the Keepet, of Newgat, | 


authoriſing his diſcharge 5 but as there were a number ol 
el 1 
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civil detziners againſt him, his diſcharge was ben dieb 


170 


delayed until they were ſuperſeded. On the 26th May 9 


following, he Was apprehended at Tflirigtoh ; and was riow 
put to the bar on "AN INDICTMENT (%) for ee returning 
a from tranſportation, and being found at large without 
& any lawful cauſe, before the expiration of the term of 
« ſeven years, for which he was bee 1 be tank. 
& ported. 


Dnnsg e was . 
the praſecutor to prove the preciſe day on which the 
priſoner was diſcbargad; and for this purpoſe Mr, Newman, 
clerk of the papers of the priſon, produced a daily book, which 
he kept, cantalning entries of the names of all the debtors and 
criminals who are brought into the priſon, and the times 


when they are diſcharged * but it appeared that thoſe entries 


were not made from Mr. Nrtomai's own knowledge of the 
fads, but that he generally y made them from the information 
of the turnkeys, and frequently from the turnkeys? indorſe- 
ments on the back of the warrants, which Pe were 
afterwards regularly filed, | 


IT was gontended by 8 8. | Count, that theſe 
w ere not original entries of the fas; and therefore that 


the turnkey himſelf by whom Aickles was diſcharged, or 
the original minute from which the entry of bis diſcharge 


The daily book 
of a public pri-- _ 
ſon; is good evi- 
dence to prove 
the time of a 
priſoner's dife 


charge. 


had been made, ſhould be produced, becauſe they alone 


(4) See the caſe of P. Madan, 


who for a ſimilar offence was not 


indifted for a new felony, but merely 
2 5 to the bar, and remanded 


former e on this 


inciple, that the condition of the 
King 's pardon being gone, he re- 
mained preciſely in the ſame ſituation 
that he was the moment before the 


pardon was granted. Ante, P. 230. 


Were 
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Cask. 


were 6 this ſubject, and it was in the | 
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proſecutor's power to produce them. It was compared to 


the production of a tradeſman's ledger, in order to prove 
the delivery of goods, inſtead of producing the original 
| memorandum or day-book from which the ledger had been 
poſted; and it was argued, that no credit could be given to 
entries made intirely from hearſay and information, and 


therefore they ought not to be received as evidence. 


wo” 


Tas Couxr, however, _ clearly of opinion, That 
the contents of this book might be given in evidence. It 


is a book very different in its nature from the boobs a 
memorandums of a tradeſman. It appears to have been 
the conſtant and long eſtabliſhed practice of the kerpen 
of a public priſon to-regiſter the diſcharge of priſoners in 
| ſuch a book as the one produced, and in the manner which 
the witneſs has deſcribed. The Clerk of the Papen 15 2 
public officer in the priſon; : and the law repoſes ſuch a con- 


fidence in public officers, that it preſumes they will diſcharge 


their ſeveral truſts with accuracy and fidelity and therefore 


whatever acts they do in diſcharge of their public Juty may 
be given in evidence, and ſhall be taken to be true, under 


ſuch a degree of caution as the nature and circumſtances of | 


each caſe may appear to require, except the falſity of them | 
can be made to appear ; for every preſumption may be to· 

pelled by contrary evidence. In the preſent caſe, Mr. 
Newman has no private intereſt whatſoever in this book, to 
induce him to make factitious entries in it. He is a pub- 


lic officer recording a public tranſaction. Any perſon may 


undoubtedly falſify the entries if they can; but unleſs the 
the 
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ed; it in MINIS i baos (195) wt 


7 a * i 0 
CTC | 180 1 2 L I? + {1 % HC} ES A 1 " 7 


Tun entry — read; a Ae au the 


Ma. RxcoRDER's | warrant” for aut Wem on the 
14th March „ ; 


20 * U ov» . Sa 941 180 4 15 at 1 1 


Tux fact of a WY REO at large 


before the term of his tranſportation hadexpired being clearly 


n, ALS it was > nad to the Court * 


Madans Gol "Y that dog” _— cop ied with the 
condition of the King 8 pardony by giving ſecurity to the 


ſatisfaction of THE Reconper:to tranſport himſelf beyond f 


the ſeas, and having in conſequence thereof been legally 
diſcharged from Newgate/by virtue of THE RECORDER'Ss 


himſelf and his bail, by breaking the other part of the con- 
dition, in not tranſporting himſelf within the fourteen days. 
(a) Wich reſpect to evidence, there oy of a Court Baron. Doug. 572. 


is no difference between civil actions —So whenever the original is of a 
and criminal proſecutions. 2. Term public nature, a copy of it is good 


Rep. 201,—Corporation booksprov=. evidence. Cowp. 17.—As of the re- 


ed to have been regularly kept, tho* giſter of chriſtenings, marriages, 
not kept by the proper officer, are burials, &c. though it appears that 
evidence. 1. Strange, 93.—80 are the regiſter was made from a day- 
| Heralds books, and minutes of a book. 2. Strange, 1073.—Sce 
| n. Strange, m are the Onſlow's Niſi Prius, 236. 


Tur 


the truth of the entry as to e rc . Atcttss“ 


75 * Cari. 


priſoner was diſcharged from ' Newgate, by virtue of 


proved, the queſtion was, Whether he was at large without 


ee that diſcharge er lawful cauſe for his being at 
large, notwithſtanding he had forfeited the recognizance of 


©) Ante, p. 73. 


(c) Ante, p. a20. 
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Acres“ Tus Count appears: to differ in their opinion upon | 
e h this point (4); and it was thought/4 proper queſtion forthe 
a) See 1. Haw 


F. C. 247. note conſideration of THz JuDGEs, in caſe the Jury ſhould find 
5. and the e the priſoner guilty, On further evidence, bowever, it 


of G. Thorpe, 


0.3. Sept. Sel. pppeatet} that he had 2x the time of, bis diſcharge a . 


1785. 


that he had been prevented from carrying it into 5 þ 
unaffected poverty, diſtreſs, and ill-health; and the Court 


being of opinion, That theſe impediments, if true, amounted 


Pired, heis guilty of a capital offence. | 
By 16. ens Opry peep 


Jai A FU WO wad 


28 1 


Gunurr an 
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- (b) * Gea, bo ag. ST 


felon” ordered to be 


America, ſhall be afterwards at. 
Ken Great Britain without ops 


hawful xcuſe, before his term is ex · 


Geo. 2. Cc. 15. 
3 of ſing le felonies and order - 


ed to be tranſported to America, 


who ſhall have agreed on certain 
conditions to tranſport themſelves 


to America, are alſo guilty of 2 
capital offence, if they are afterwards | 


illegally at large. By $. Geo. 3. c. 1 6. 


perſons convicted of capital offences, 
who are afterwards pardoned on con- 


dition, and are thereupon. ordered to 
be tranſported to America, are like- 
wile guilty of a capital offence if they 
axe found at large. But when it be- 
came impraQticable to fend tranſ- 
Potts any longer to America, it is 


LEED 
ſhould be 2 E 


vhich they were ordered to be tranſ- 


condition E 


6 rc 192 2275 2145 3770 
, . * 19 


e Fe 
enated by 10. 8 05 7 
perſans convicted of fa fre 


ho were liable to h 
America,, and e 
capital offences who had aceqpied 2 


pardon on condition of tranſporta- 


a5 fb eſe tans the 


portatian to. Amenca 


to the puniſhment for being at large 
before the expiration of the terms for 


ported, or had agreed to tranſport 
themſelves to America, were expired; 
omitting the caſe of the perſon whobad 
been convicted of fingle felony, and 
whoſe ſentence. of tranſportation to 
America had been pardoned, on 2 


Ballir' 


$488 $48 FIQLLAAS: 


(7 4 


; wag " lh ESD 
. — September Seffion/ 198g, This was 

a caſe reſerved by Mn, Szzjnant ADAIn, Recor- 
e e e * NAH 2 


* 9 » 


ef 


Tar qrifonee nad been eee af u Batclk 
23. Geo. 3. c. 88. by which ĩt is enacted, © Thatif any per- 
« ſon ſhall be found in or upon any dwelling-houſe, ware- 
« houſe, coach- houſe, ſtable, or out · houſe; or in any inclof. 
« ed yard, or garden, or area, belonging to any houſe, with 
intent to ſteal any goods or chattels, he ſhall be deemed a 
* ROGUE AND A VAGABOND, within the meaping of the 
« ſtatute of 17. Geo. 2. c. 5. uſually called the Varant d; 
and having been committed, to the Houſe of ( Correction till 
the then next enſuing Seffion, the Juſtices, on examination 
of the circumſtances, | had adjudged | him to be A ROGUE 
AND A VAGAROND 1 within the meaning of the Act; and 
ordered him to be detained i in the Houſe of Correction for 
fix months, by. virtue of 17. Geo. 2. e. 8 C. 9. | Before 
the ſix months bad expired, the Priſoner made his eſcape 3 
but he was again apprehended, and at an adjournment day 
of the ſame Seſſion, he was committed by a warrant of two 
Juſtices, under the 4th ſection of the Vagrant Act, as an 


lame Houſe of Correction for two years. Before this term 
of impriſonment had expired, he again broke gaol, and was 


3. c. 28, by which it is enaQted, That any perſon 
N cc having 


” 
* 
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Cas 146. Ge 
A perſon com- 
mitted as a 


rogue and vaga- 
bond under the 


23. Geo. 3. c. 


who breaks 

and on being 
committed as an 
incorrigible 
er — 
c. 5. breaks gaol 
a ſecond time, 
and then com- 
mits a new act 
of vagrancy as 2 


rogu and vaga- 


bond, may be in- 
dicted for felony, 
and tranſported 
under the Va- 
grant Act. 


INCORRIGIBLE ROGUE, and ordered to be detained in the | 


again apprehended, on another clauſe of the ſtatute 23. Geo. 


* 
* 
* 
* 
' 

4 
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BaLtt1n's 
Cass. 


Py 
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o of 


ROGUE ſhall break out or make his eſcape, or ſhall offend 
again in like manner, he ſhall be gvily of of F n and be 


been committed by a Juſtice, and convicted by the Sefſions 
as A ROGUE AND VAGABOND under the 23. Geo. 3. c. 88, 
and having been committed for ſix months had eſcaped, &, 


broke gaol before the expiration of the time, &c. And 


- BOND, in having upon him a certain offenſive. weapon | 


= or perſons, againſt the pence, Wo 


Identity, and the fact of his having the piſtol for feloniow | 


ſ 
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e en upon him any picklock key, crow, r bit or 
tt other implement, with an intent feloniouſly to break and 
«enter into any dwelling-houſe, warehouſe, coach-houſe, 
<« ſtable, or out-houſe; or ſhall have upon him any piſtol, 
« hanger, cutlaſs, bludgeon, or other. offenſive. weapon, with 
intent feloniouſly to aſſault any perſon, ſhall be deemed 4 


& ROGUE: AND TAGAROND 98 ARR * 1 in T3 


7; 


3 theſe 3 — Wo logo was how ind 
ed on the ſtatute 17. Geo. 2. c. 5.1. 9. by which it i 
enacted, that if any perſon committed as an INCORRIGIBLE 


rranſported f for ſeven years... 


l 19 7 f)83: 


Tax indiment accordingly Aated, that the 5 had 


THAT afterwards he had been convicted for that eſcape, 
and committed as AN INCORRIGIBLE ROGUE, and again 


then it charged that the ſaid George Ballie, on ſuch 4 day, 
did offend again in like manner as A'ROGUE AND VAG4- 


called a piſtol, with intent felonibuſly to aſſault fome pu 


T HE records of his "Ln" convictions were produced, bs 


purpoks | 
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purposes, was fully proved, and he was found guilty; but iin 
| Catr, 1X" ov 

the judgment was reſpited, and the' caſe referred to the 

conſideration of the Jopcss on we two following 


queſtions . 


Wed Won 


1 


FirsT, Whethes the offence for which the priſoner was 
convicted, being created by the ſtatute 23. Geo. 3. c. 88. 


could be maintained under an indictment on the ſtatute. of 55 
17. Ge * e | 


= _—_y . 


SECONDLY, Whether che words. C ſhall offend again 
« in like manner,” in the ſtatute of 17. Geo. 2. c. 5. 
do not refer to ſuch offences only as bring the offender 
under the deſcription of AN INCORRIGIBLE ROGUE : and if 
ſo, Whether the preſent inditment i is good i in charging the 


priſoner with having offended in like manner as A ROGUE 


AND VAGABOND, inſtead of having offended i in like manner 
as AN eee ROGUE WOT IP | | 


Mx. JosTIcE Govzp in February Seffion 1786. after 
ſtating the proceedings ' above-mentioned, delivered the 
pinion of the J UDGEs to the ein effect: 


Tuis caſe was 5 Mx. ee upon two 

dbjeQtions raiſed by the Counſel for the priſoner. On | | | 
e firſt day of laſt Hilary Term, the Juposs afſem- | | 
ed to conſider of this caſe; and they are unanimouſly of | 


pinion, That there i is no foundation i in * for either of 
e objections. 


" . „ « 
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Baturn's As to the firſt objection, The title of an Act of Par- 
Caen. liament, although it is not conſidered as any. part of the 
24, yet it may ſerve to explain the intent and meaning 

| of the Legiſlature ; and the title of the 23. Geo. 3. &. $8, is 

. « An Act to extend the proyiſions of an Act [ſetting out 


< the title of the 17. Geo. 2. c. 5. J to caſes not therein 

8 mentioned. It enacts, that every perſon under the 
circumſtances in which the priſoner is deſcribed in the in. 
dicment to have been found, ſhall be deemed a rogue and Wl 

vagabond within the meaning of the 17. Geo. 2. c. 5. The 

Jupcxs are therefore of opinion, That the 23. Geo. 3. 

c. 88. is to have the ſame operation as if the offences de- 

ſcribed in it had been originally inſerted in the Vagrant 

AQ, i in continuation of the offences therein deſcribed ; j and 


that it is in every reſpect to be conſidered as incorporate 
into, and making a part of, that Act. 


As to the ſecond obledlion -The Jungs upon hae 


the ſeveral proviſions of the 17. Geo, 2. c. 5. as far as they 
apply to the caſe of the priſoner, are of opinion, That the Wil « 


indictment is right. both in form and ſubſtance. The Wil « 
ſtatute divides offences into three claſſes. Firſt, 1DLE AND 
DISORDERLY PERSONS, who on conviction by one witneſs, 
before one Juſtice, may be committed to the Houſe of 
Correction, not exceeding one month. Secondly, ROGUES 
| AND VAGABONDS, who are to be examined by the Magil- 


trate, and publicly whipped, or ordered to be ſent to the 

(a) Or by 23 Houſe of Correction (a) till the next Seſſion, or for any leſ 

to the common time, as ſuch Juſtice ſhall think proper. Thirdly, cox 

gaol. RIGIBLE ROGUBS, who it ſeems muſt be committed till th 
next Seſſion, and cannot be puniſhed by the Magiſtrate 

g A = | Ir 
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ment as a rogue and vagabond, upon which eſcape he im- 

mediately became an incorrigible rogue; and on being 
brought before the Seſſion, he was ſo adjudged, and ſenten- 
ced to be detained in the Houſe of Correction for two 
years, and afterwards made his eſcape, Theſe facts are 
introduced into the indiẽtment; and it then goes on to 
ſtate the offence which he had committed againſt the ſtatute 
23. Geo. 3. c. 88. and concludes by averring in the words 
of the 17. vom 2. C 5. that he had 1 * offended _—_ in like 


« manner.” 


LACKS "MK... ld * au 


Tas ſtatute of 23. Geo. 3. c. 88. PE that the per- 
ſons therein deſcribed ſhall be conſidered as rogues and 
mgabonds within the meaning of the 17. Geo. 2. c. 5. 
lt is enacted by the 17. Geo. 2. c. 5. ſ. 4. © That all 
rogues and vagabonds who ſhall break or eſcape out of 


«any Houſe of Correctiom before the expiration of the 


4 who, after having been puniſhed as'rogues and vagabonds, 
and diſcharged, ſhall again commit any of the ſaid offences ; 
ſhall be deemed incorrigible rogues,” The Act then goes 
min ſect, 9. to authoriſe the uſtices in Seſſion to detain 
hich rogue and wagabond in the Houſe of Correction for 
uy time not exceeding ſix months; and ſuch incorrigible 
gue for any time not leſs than ſix months, nor exceeding 


"by the Seſſions to be detained in the Houſe of Correction, 


"in like manner, he ſhall be guilty of felony, and be tranſ- 
"ported for ſeven years.” The context of this clauſe of 


22 the 


«term for which they were committed; and all perſons 


*ſhall break out or make his eſcape, or ſhall offend again 


Ir appears that the prifonet eſcaped- Kom his e BAT 11˙8 


Casr. 


wo years; and then follows the clauſe on which the preſent 
peſtion ariſes): And if ſuch incorrigible rogue, ſo ordered 


22 


34⁰ 


BAT TTG 
C A8. 


the Act which adopts the words “ in lite many" 
refers to the next antecedent words, . al break out , 
nale his eſcape; recourſe therefore muſt be had to the 


theſe words mean: and the Juncss are of opinion, Tha 


the words © jn like manner muſt neceſlarily refer to th 
offences deſcribed i in the fourth ſection before-mentioned, 


and vagabond. All theſe facts are diſcloſed in the indict- 


that by having offended again in like manner as a rogue 


* 


and commits another act of vagrancy as a rogue and 
vagabond, againſt the 23. Geo. 3. c. 88, By this eſcape 
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other parts of the Act, to find out what the Legiſlature by 


Wrar then is the ſituation of the priſoner ? He is 
committed to the Houſe of Correction for ſix months 28 a 
rogue and vagabond : by breaking gaol he is guilty of ; 
new act of vagrancy, and is adjudged and committed for 
two years as an incorrigible rogue : from this impriſonment 
he again makes his eſcape before the two years are expired; 


he becomes an incorrigible rogue a ſecond time; and he 
afterwards . offends again « in like manner” as à rogue 


ment. No technical terms or words of art are made 
neceſſary to the deſcription of this offence. The lay 
therefore muſt draw the inference from the words diz. 


ond vagabond, he becomes an incorrigible rogue à ſecond 
time, and thereby incurs the guilt of felony; and it is 
therefore the unanimous opinion of the Jupoxs, That the 
indictment is proper, and that the priſoner is in the predica 
ment which the Legiſlature ts faid 7 758 be 2 21 
with tranſportation. | 


| Hz was accordingly ordered to be tranſported for th 


term of ſeven years. 
James 
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James Scott's Caſe. 044 34% 
LD-BAILEY Ottober Seffion 1785, Jams Scorr re If the 


variance of Sir 


and two others were convicted on the ſtatute e * ong 8 
in ot Si 
1. Geo. 3. c. 40. for tounterfeiting the copper monies of Gorge Nares, 


this realm called a farthing; and having been before con- Su — gy 
vited of the ſame offence, and allowed the benefit of 3 0 
dergy, the Counſel for the proſecution prayed that judg- 
| ment of death might be paſſed upon them, paving to the 


ſtatute 4. _—— C. 13. 


Fon this purpoſe A COUNTER-PLEA was filed of record | 
2gainſt James Scott, reciting the record of his former con- 
viction, and averring the identity of his perſon, and that he 


had before been allowed the benefit of his clergy. 


To this plea the priſoner, by the advice of a gentleman at 
the bar, replied nul tiel record, and denied that he was the 
perſon named in the plea. Iſſue was joined on this re- 
fication, and a Jury returned inflanter, and ſworn (a) G The com 
« well and truly to try, Whether the priſoner at the bar, mene the 


priſoner, that he 
James Scott, was convicted of felony at the Old Bailey had a _ 2 
on Wedneſday 16th October 1782? and, Whether he is the n | 
* the ſame perſon that was tried and convicted, and 8 4-4 FA, 


«ceived the h : Fe | 18. Blac. Rep. 4. 
ceived the benefit of his clergy? Fa an. 1 
a. 2. Hawk. 584. 


Ox comparing the record of conviction with the recital 
f it in the counter-plea, a variance was diſcovered ; the 
or nd alledging that the priſoner was tried before Sir George 

| Z 3 = Nares, 


* 
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ScorT'sCasr. Nares, Knight ; and the counter-plea only ſtating that he 


Vide Lookup's 
Caſe, cited 

x- Term Rep, 
24% . 


Carr 148. i 


There muſt be 
both a breaking 
and an entering 
to conſtitute 
burglary; and 
the freaking 
muſt be ſuch as 
will afford the 
burglar an op» 
portunity of 
entering ſo as to 
commit the in- 
tended felony , 


has yet been given, upon this caſe. 


was tried before Sir George Nares, omitting the addition 


Ir alſo omitted to give juriſdiction to the Court before 


N which the indictment was tried, | 


Tus Jury on hearing the evidence found a verdict for 
THE CROWN; but the ſentence was reſpited, and the caſe 
referred to the conſideration of the TWELVE 1 ue. | 


Tax priſoner ſtill continues in Newgate; and 10 pin 


The Caſe of John Hughes and others, . 
'F hls was an indictment for 8 with intent to 


ſteal, tried before Mr. Juſtice W/illes: at the Ol 


Bailey in December Seflion 1785. 


* 


Ir 8 in evidence, that the priſoner had bored a 


hole, with an inſtrument called a center-bit, through the 
pannel of the houſe-door, near to one of the bolts by which 
it was faſtened, and that ſome pieces of the broken pannel 
were found within-fide the threſhold, of the door; but it 


did not appear that any inſtrument, except the point of the 


center-bit, or this any part of the priſoners bodies had 


been 
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been within-ſide the houſe, or that the aperture made Hosea“ 5 
yas in fact large enough to admit a man's hand, Cat, 


TAE Covnt was clearly of opinion, That this was 4 
cificient bFedBiny ; but the doubt was, Whither it could 
poſſibly be conſtrued ſuch ati entry as the law requires to 

conflitute the crime of burglary ? The point was Fg | 

by Counſel to this effect: 


— 


For THE PRISO vxR.—Whatbver notions may have pre · 
nailed upon this ſubje& in times of hi gb antiquity, it has been 
long eſtabliſhed in theory, and confirmed by the uniform 
praftice of ages, that there mult be both a breaking atid an 
entering to conſtitute the crime of burglary. They are | 
diſtinct and ſeparate acts; and * the wotds fregit et in- 
6 travit,” ſays Lord Hale, & are indiſpenſibly neceſlary to 
« an indictment for this offence; for breaking without 
entering, or entering without breaking, makes not 
"burglary (4). But the queſtion i in the preſent caſe is, ' (a) 1. Hate, 556. 
Whether theſe acts tan be ſaid to be compleat, unleſs they , F.C. 
are carried into ſuch a degree of effect as will afford to the = 
burglar an opportunity of committing the premeditated 
felony? In burglary, there muſt be a breaking in fact; for 
amere breaking in conſtruction of law is not ſufficient (5); (3) 1. mae, 552. 
and until the paſſing of the 12. Ann. c. 7. an actual entry — "5 = 
into the houſe; ſubſequent to and by means of the breaking, 
was alſo required. There are, however, ſome caſes upon 
this ſubject, in which it muſt be acknowledged, that from 
an anxiety to preſerve domeſtic ſecurity facred and inviolate 
luring the hours of night, the ancient principles of the 

| 2 4 | common 


7. Hale, 439. 
555 

Sum. 380. 
Kely, 111. 
Foſter, 3 50. 3 63. 


1, Hawk, 5 


common law reſpecting burglary, have been conſtrued | 
with a latitude not uſual in queſtions of life or death; and 
it has been held, that the ſmalleſt degree of entry whatever 


to mean, not the inſtrument- by which the breaking was 
made, but the inſtrument, as a hook, a fork, or other thing 
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is ſufficient to ſatisfy the law. Putting a hand or a foot, 
or a piſtol, over the threſhold. of the door, or a hook or 
other inſtrument through the broken pane of a window, 
have beendecided to be burglarious entries; butthe principle 
of all theſe new determinations is, that there has been ſuch 


a previous breaking of the caſtle of the proprietor, as to 
render his property inſecure, by affording to the burglar an 
opportunity to commit the projected felony, of whatſoever 
kind or deſcription that felony may be. By the introduc- 
tion of ſuch effective members of the body as the hand or 
the foot, it is clear that there muſt be an opportunity af afford- 
ed of taking out property, and therefore ſuch entries are 
held ſufficient. 'By the introduction of a piſtol, terror is 
applied to the true man, and the property is taken by means 
of fear. And in thoſe caſes where an inſtrument has 
formed any part of the queſtion, it has always been taken 


by which the property was capable of being removed, 
introduced ſubſequent to the act of bregking, and after that 
eſſential preliminary had been fully compleated. Suppoſe 
the brick wall of a houſe to be broken with a pickaxe, and 
that part of the pickaxe had in the violence of breaking 
been within-ſide of the hoyſe, could this have been held an 
entry to ſteal ? 


I 
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In the preſent caſe, the introduction of the inftrument is W 
part of the act of breaking; but it is impoſſible to conceive x. 


that it was introduced for the purpoſe of purloining pro- 
perty, for it is incapable of performing ſuch an office. It 


was uſed for the purpoſe of breaking into the demicile of 
the proprietor ; and if the breaking it effected had enabled 


the priſoners by any poſſible means to have taken goods 


through the aperture, that branch of the offence would 


moſt certainly have been compleat; but as no property has 
deen proved to lie near the hole, ſo as to be removed by means 
of a hand, hook, or other inſtrument, the degree of breaking 
itſelf ſeems inſufficient. The caſes that have been men- 
tioned of entries by a hand, or a foot, or a piſtol, all proceed 
on the idea that the breaking had been previouſly com- 


pleated, and are conſidered as acts of dominion acquired by 


the breaking over the property of the owner; but there is 
not a caſe which has yet gone the length of determining, 
that the introduction of an inſtrument in the act of break- 
ing ſhall ſatisfy the two acts which the law requires, viz, 


a breaking, to obtain dominion over the property, and an 


entry to ſteal it, - 


THz priſoners were acquitted. 


The 
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Cask 149» The King againſt Braſier. | 
No teſtimony | HIS was a cafe reſervet for the opinion' of the 
e rwelvr Jupces, by Mr. Juſtice Gould, at the 


Pa bnde ſeven Summer Affizes for York, in the ytar' , on che trial 
N of an indictment for a rape on the body of an infant under | 
— 22 ſeven years of age. The information of the infant was re. 
of an oath. ceived in evidence againſt the priſoner; but as ſhe Had not 
Ante, pen. attained the years of preſumed diſcretion, and did not 


8 appear to poſſeſs ſufficient underſtanding to be aware of 


Mod. 228. 
" . nnn ſhe was not ſworn. 


1. Atkins, 29» 
Foſter, 70. 


2. Hawk. 612. Tux priſoner was convicted; but the judgment was 

Git» E. 14+ reſpited, on a doubt, Whether evidence, under any circuni- 
| ſtances whatever, could be legally admitted in à criminal 
proſecution except upon oath? | 


Tux Jupoks were unatiimouſly of opinion, That no 
teſtimony whatever can be legally received except upon 
dath; and that an infant, though under the age of ſeven 
years, may be ſworn in a criminal proſecution, provided 
ſuch infant appears, on fri examination by the Court, to 
poſſeſs a ſufficient knowledge of the nature'and conſequences 

of an oath : for there is no preciſe or fixed rule as to the time 
within which infants are excluded from giving evidence; but 
their admiſſibility depends upon the ſenſe and reaſon they 
entertain of the danger and impiety of falſchood, which is 
to be collected from their anſwers to queſtions propounded 


to them by the Court ; but if they are found incompetent, 


their teſtimony cannot be received. 
John 
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John Ruſton's Caſe. | 

A T the Old Bailey January Seffion 1786, on the trial 
of William Bartlet for ſimple grand larceny, Fohn 
Ruflon, a man mutus et ſurdus @ nativitate, was produced 
as a witneſs on the part of the Crown. 


Manrnæ RusToN his ſiſter, being examined on the 
voir dire, it appeared that ſhe and her brother had been for 
a ſeries of years enabled to underſtand each other by means 
of certain arbitrary ſigns and motions, which time and 
neceſſity had invented between them. She acknowledged 
that theſe ſigns and motions were not ſignificant of letters, 


E 


Cas 150. 


A witneſs, - 
though deaf and 
dumb, may be 
ſworn and give 
his teſtimony 

for felony, if in. 
telligence can be 


- conveyed to, and 


received from 
him by means of 
ſigns and tokens, 
See the caſe of 
Eliz, Steele, 


ſyllables, words, or ſentences, but were expreſſive of general 
propoſitions, and intire conceptions of the mind; and that 


the ſubjects of their converſation had in general been con- 
fined to the domeſtic concerns and. familiar occurrences of 
life. She believed however that her brother had a perfect 
knowledge of the tenets of chriſtianity, and was certain 
that ſhe could communicate to him true notions of the. 
moral and religious nature of an oath, and of the temporal 


dangers of perjury. 


Ir was objected by the priſoner's Counſel, that although | 


theſe modes of conveying intelligence might be capable of 
impreſſing the mind with ſome ſimple ideas of the exiſtence 


of a God, and of a future ſtate of rewards and'puniſhments; 


yet they were utterly incapable of communicating any 
perfect notions of the vaſt and complicated ſyſtem of the 
| _ chriſtian 


34B 


Ros rox 
Can 
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chriſtian religion; and therefore the witneſs could not 
with propriety be ſworn upon the Holy Goſpels. The 


difficulty of arraigning a man for perjury whom the law 


Mit. J. Heath, 


air 15» 


A Scotch cove- 
Hanter may give 
evidence in a 
Erimirial proſe- 
- Eution, on being 
ſworn according 
to the cuſtom of 
his ez, without 


kitfing the book. 


of being inſtructed in the nature of the proceedings againſt 


preſumes to be an ideot, and who is conſequently incapable 


him, was alſo urged againſt the admiſſibility of the witneſs, 


Bur Tae Cour over-ruled the objection; and Fobn | 
Ruſton was ſworn to depoſe * the truth,” &c. and Martha 
Ruflon c well and truly to interpret to John Ruſton, a 
& witneſs here produted in behalf of the King againſt 
* William Bartlet, now a Priſoner at the bar, the queſtions 

& and demands made by the Court to the ſaid A Ow" 


xc * and his anſwers made to them.“ 


Tus priſoner was found guilty, and received — of 
tranſportation for ſeven years. 


Mildrone's Caſe. 


AT the Old Bailey in February Sefſron 1786, David 


Mildrone was produced as a witneſs on' the trial of 
Gbrifliana Fitzpatrick for | larceny. He ſtated to the 


Court that he was a North-Briton, and that the way of 
ſwearing in Scotland was not to kiſs the book. 


Mz. JusTics Govt faid, that on the trial of the 


| Rebels at Carlidle in the year 1745, finding it to be the 


; 


ceremony 
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ceremony of à particular ſect, he admitted a witriefs to 
ſwear by the form of holding up his hand, without touching 
the book or kiſſing it; and that he afterwards referred the 
caſe to the opinion of the TWELVE Juncss, who deter- 
mined that PI was legally admitted. 


Urox the icy of this caft David Miltrone was 


ſworn by Thomas Shelton, Eft Clerk of the Arraigns, in 
the following form: 


 « You ſwear according to the caſlom of your country, 


: 
— 
N . | 


M1z proNt's 
Cas K. 


2. Sid. 6, | 


2. Keb. 314. 
Stra. 1 104. 
2. Eq. Ca, Ab. 


397% 


1. Atk, 21, 


Dow per 390. 


« and the religion you profeſs, that the eyidence you ſhall | 


give between our Sovereign Lord the King and the 
E priſoner at the bar, ſhall be the truth, the whole truth, 
«and nothing | but the ruth, ſo 895 you God.“ 


| 


Tus priſoner was convicted. 


Wien Wpises Caſe, 


AT the oy Bailey in April Seffion 1786, Wi 1 
Il/ynne was indicted before Mr. Baron Eyre, for ſteal- 


ing a deal- box, containing a quantity of wearing - appatel 
and two * the property of Francis Welden, Elq: 


Tas dc was a Hackney-Coachman, and was called 
from his ſtand to convey the proſecutor from Olborn's 


Hotel 


CALL 1520 


If a parcel be 
accidentally left = 
in a hackney. 
coach, and the 
coachman ine 
ſtead of reſtore 
ing it to the 
owner detains lt, 
apens it, deſtroyg 
part of its con. 
tents, and bor. 
rows money og 
the reſt, he ig 


guilty of telogy: 
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Hotel in the Adelphi to No q, Orchard-ſtreet, Portman- 
ſquare. Among ſeveral trunks and packages which were 
put into the coach was the box mentioned in che indict- 
ment. On arriving at the houſe in Orchard-ftreet, the 
proſecutor took all the articles out of the coach except this 


box, which remained under one of the ſeats. The priſoner 
received his fare, and drove away. A few minutes after 


LY he was gone the box was milled, and every poſſible means 


home, they left the number of the coach in which it had 
been left, and the nick-name of the coachman, The very 


were uſed that day to diſcoyer the coach ; but without ſuc. 


ceſs. Hand-bills were diſperſed the enſuing morning, and 
advertiſements inſerted in the public prints, offering. a re- 
ward to any perſon who ſhould bring home the box. Two 
days afterwards two perſons called at the proſecutor's houſe 
in Orchard-ſtreet, and defired to ſpeak with the Gentle- 
man who had loſt the box ; but he not happening to be at 


next morning, as the proſecutor was going along Holborn, 


be diſcovered both the coach and coachman waiting at a 


door for his fare, The priſoner, on perceiving him, imme- 
diately ſaid, © Sir, I and my wife were at your houſe this 
« very day with the box, but I did not leave it, becauſe no 
©& perſon was at home to pay the Three Guineas you offered 
c“ for finding it ; and wanting money very much, I have car- | 
« ried it to one Michael Mitchel, a Jew, who lives at No 5 
ec New Caſtle-ſtreet, Whitechapel.” The proſecutor and the 
priſoner went together immediately to the Jew's houſe. The 
Jew produced the box, but on examination it was found 
uncorded, with the haſps forced off; and two bonds, with 
the * out of ſeveral pocket-books, were miſſing. The 

priſoner 
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»riſoner acknowledged that he had uncorded the box, and Wrnng's 
looked at ſome of the things, but denied having taken any C. 

of them away, He alſo acknowledged having borrowed 

eight ſhillings of the Jew's wite. when he left the box that 

morning in her cuſtody. 'The priſoner accuſed the Jew of 

having burned the bonds, The Jew retorted the ſame 

charge ypon the priſoner, 


Tus learned Judge obſerved, that as it appeared the pri- 
ſoner had not originally taken poſſeſſion of the property 
himſelf, but that it had been thrown upon him by the ne- 
gligence of the proſecutor, in leaving it behind him in the 
coach, no felonious intention could be ſuppoſed to exiſt in 
his mind at the moment the property was firſt acquired; and 
although the ſubſequent circumſtance of his keeping it till 
it was adyertifed was a breach of moral duty, it could not 
of itſelf be legally conſidered as a criminal converſion, He 
therefore directed the Jury, that if they thought the priſoner. 
bad detained the box merely in the hope and expectation that a 
reward would be offered for its reſtoration, and that he meant 
then to return it to its right owner, they ought to acquit 
him; but that, on the other hand, if they were in their con- 
ſciences perfectly ſatisfied that he had uncorded the box, 
not merely from natural though idle curioſity, but with an 
intention to embezzle any part of its contents, it would be- 


come a matter of legal conſideration, whether a perſon ſo 
zuilty ſhould not be reached as a felon? | 


Tas 


* 


| 
ö 
' 
| 


CASE 9" N CROWN: LAW. 
Tu Jury found the priſoner Guilty; 
vas reſpited, and the eaſe ſubmitted to the opinion of the 


TWELVE Joos. " 


= 1 . 1 4 2 81 


+ „ che july Seffion following the priſoner was put to the 
I informed by the REcorDER, that his caſe had been 


| Eorifidered by the Juvpoks, and that 198 approved of or 


LES 


bar, a 


verdi the Jury hag given. 


| Herecei ved ſentence of tranſportation for ſeven years(a). 


ta) At * Old Bailey in January 
Seſſion 1789, Fobn Sears was indicted 
before Mr. Juſtice Aiburſt, for 
STEALING a parcel of callico, and 
other things, the property. of Sarab 
Dixon, The proſecutrix hired the 
priſoner, who was a Hackney-Coach- 
man, to drive her from her houſe in 
+ Mancheſter Buildings to a Linen- 
Draper's in Oxford-Road, where ſhe 
urchaſed the articles named in the 
indictment. 


The priſcner drove back to Man- 

cheſter Buildings, and the proſecu- 
trix, on getting out of the coach, 
ordered him to give the parcel to her 
ſervant; but he neglected ſo to do, 
an and. dtove expeditiouſly away. The 
ow were advertiſed, and. a Wr 


* 


8 * 1 \ IA wt 


knowledge of her perſon, or of the 
a fare. The goods, however, were tra- 


on his defence acknowledged that he 
had driven the proſecutrix f 
They were tied up in Mancheſter Buildings to the 
- @ parcel, and put into the coach. 


this evidence he was conwicte 
- Fz1ony, and received —_— 


tue of the ſtatutes of 5, Annez'c 6” 


hut the judgment 


„ 116.0: s. 3 


£218 
* 


+ 


offered to any perſon who ſhould re- 

Kore them; but without effect. A 
few days afterwards the proſecutrix 
met the priſoner ; but he denied all 


things, or of his ever having had ſuch 


ced to the priſoner's poſſeſſion, and the 
parcel had been'opened. The priſoner 


Draper's and back again, but he 
nied that ſhe ever defired 2 
liver the parcel to her ſervant, U 


impriſonment ſor fix months, by vit- 


and, I Wage . 74. f. 3. 
1 wr fo (£5 5 15 4 
rt Wit 


* 
. 727 
ws eau 404k | 
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- Chart Lee's cis. 


Car 153. | 


LD-BAILEY May Selon 1786. n ee 
indictment on the ſtatute 13. Geo. 3. c. 56. for re- c. „ 
moving from one ſilver knee · buckle to another ſilver knee- eee 
buckle certain ſtamps, marks, and impreſſions ; to wit, the paſen held fa- 
King's Head and the Lion rampant ; with intent to defraud 


the King, againſt the ſtatute, &c | : 


On producing the awer knee · buckle in evidence, it ap- 
peared that the mark was a Lion paſſant inſtead of a Lien 
rampant, and the Court wr the a fatal. 9 5 


— 


55 William Haſlam's Caſe, go | Cart 154. 
LD-BAILEY May Seffion (586.—The ſtatute A principal fe- 
22. Geo. * "of 58. recites, that the pernicious ls x. — 1 


| practice of buying and receiving ſtolen goods had become the ſtatute 22. 
a great evil, by reaſon of the difficulty of diſcovering the — 8 
perſons guilty of the ſame, and of the inſufficiency of the jug Aden. 
laws in being for the puniſhment of fuch offenders 3 and 

therefore it enacts, © That in all caſes whatſoever where 

© any goods or chattels (except lead, iron, copper, braſs, 

* bell-metal, and ſolder) ſhall have been feloniouſly taken 

* or ſtolen, every perſon who ſhall buy or receive any ſuch 

© goods and chattels, knowing the ſame to have been ſo 

taken of ſtolen, ſhall be guilty of, and may be proſecuted 


_— 


354 | CASES IN CROWN LAN. 
Hartanu's © for a M1s8DEMEANOR, although the principal felon be 
ere. © not before convicted of the felony; and whether ſuch 
< felon be amenable to juſtice or not. And if the felony 
« amounts to grand larceny, or ſome greater offents, 
* and the principal felon ſhall not have been convided, 
« ſuch offender ſhall be exempted from being puniſhed u 
« an acceſlary, if the principal OP be afterwards con. 

« yiced.” | 20374 JRL 


q 21 198% * 


William HASLAM was tried upon this ſtatute for te. 
ceiving a piece of printed callico, the Feng of Mel. 
Eyre and Acton, he well knowing the ſame to "have bern 
ſtolen, and the perſon who had 82 the . not one 
been convicted. : 


GA 


Richann Rocks, the principal felon, was producel 
as a witneſs. The queſtion was, Whether the pri ncipd 
could, in this caſe, be legally admitted as a witneſs againk 
the acceſſary ? and the point was debated by Mr, Sho 
herd i in favour of the priſoner, and by Mr. Sikug er on the 
part of the Crown. Is | . . 


„ 
ide 


Tux Counr reteived the evidence, and the Jury found 
(a) Declared by the priſoner Guilty. But the judgment was reſpited, 8 
ye ov. | cafe ſubmitted to the conſideration of the TWELYE JUDCB 
July Semen and they were unanimouſly of opinion, That a principe 
eral of lg felon may be admitted as a witneſs againſt his acceſſir), 


Price 
— 9 * under this Act of Fan Ieh 


m6 
. Collins as acoeſ= © £1529Q- ee LNYMOUED Na) 
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419 905 unos AMA £ | | 
Major Semple's Caſe. „ Male on Ct 155. 
1 n 011-46 951331 rue e ae 


An indictment 


\ T the « Old-Bailey, in July Seſſion, 1786, FJ. G. Semple quaſhed becauſs 
was put to the Ay to be an on an indictment — oi [the 


| | | alias dictus, and 
of larceny: | erke n e ee 


. Fit name. 
Tar indictment gs * That Fames George Harroldy 2. Inſt. 669. 
« otherwiſe Semple, otherwiſe Kennedy, LABOURER, one 8 85 $8. 583. 
« chaiſe, called a Poſt-Chaiſe, of the value of F ifty Pounds, 
the goods and chattels of John Lycett, feloniouſly did 
« ſteal, take, and carry away, es, / 


BEFORE the ee had pleaded, it was moved to quaſh 
the indictment on the ground of informality z the addition 
being placed after the alias dictus, and not after the firſt 


7 
f ; [ 
mme. | ö 
. * : n Y % 89 © . . . P of | 5 


. 


1 7 


x Cover, 1 upon the -authority of c Stawndforde, Hat, Staund. 68. 

a | '* 2+ Hal . 
10 te, Plas of i the Crown, directed the indictment a ow H 14. 
to be quaſhed, and the priſoner to be detained till the next 

deſſion. 


. [4 [? 1 


WP 3 Seflion the ee was again indifted To hire a chaiſe 


for any length of 
for the ſame offence, befare Mr. Serjeant. Adair, Recorder, time, with an in- 
preſent. Mr. ul. 10 WW 1 Por. e 


191 vert it Wrong- 
fully to the uſe 
7 of the hirer' is 
Y * „ larceny; and 
Is following facts e in 1 The proſe tro 
cuir Mr. Lycett, was a Coachmaker, who let out carriages of it to the 
1 owner. is evi- 
Aa 2 | to gence of ſuch 
| converſion, 


fr Y 


% 


SEMPLE'S 
CASE. 


- 
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to hire. The priſoner was a Gentleman who lodged in the 
neighbourhood, and had frequently hired-chaifes from the 
proſecutor, as the occaſion required, and for which. he had 
always paid with great punctuality. On the firſt of Sep- 
tember 1785, the priſoner hired a poſt-chaiſe of the proſe- 
cutor, ſaying that he ſhould want it for three weeks or a 
month, as he was going a tour round the North. It was 
agreed that the priſoner ſhould pay at the rate of fixe fhil. 


lings a day during the time that he kept the chaiſe z and. 


price of Fifty Guineas was talked about in caſe he ſhould 
determine to purchaſe the chaiſe on his return to London, 
but no poſitive agreement took place between them on the 
ſubject of the purchaſe. In afew days afterwards the priſoner 
fetched the chaiſe from Mr. Lycett's with his own horſes ; and 
it was in evidence, that he was driven in it from London to 
the Crown and Cuſhion at Uxbridge, where he ordereda pair 
of horſes, and went from thence to the Duke of Portland's, 
and returned. He took freſh horſes at the Crown and 


; Cuſhion, but where he went with the chaiſe afterwards did 


not appear. The fact was, he never returned it to Mr, 
Lycett ; nor could any tidings be obtained of him till twelve 
months afterwards, when he was accidentally apprehended 


buy the activity of Mr. Feltham, i in F leet-ſtreet, upon a ſul- 


Mr, Garrow, 


Mr. Agar. 


(a) Ante, p. 
273. 


picion of having, under falſe pretences, defrauded him of a 


quantity of ladies hats. 


Tu Counſel for the priſoner ſubmitted to the IR 
that admitting the whole of the evidence to be true, the of 


fence did not amount to FELowy ; and they endeavoured 
to diſtinguiſh it from the King v. Pares (a), and Aickles 


C'ASE S IN CROWN LAW. 

Caſe (a); inaltividch un in thoſe caſes the parties had never 
obtained the legal poſſeſſion of the property delivered to 
them ; but that in the preſent caſe the priſoner had ob- 
tafned the chaiſe upon a contract, which it was not proved 
that he had broken; for the chaiſe was not hired for any 
definite length of time, or to go to any certain place; and 


the mere underſtanding that it was for three weeks or a 
month, for the purpoſe of making a tour round the North, 


length of time as he ſhould pleaſe to keep it, at a certain 
ſtipulated price for each day; and it being delivered to him 
upon theſe terms, he had the entire poſſeſſion of it in him 
ſelf, and was anſwerable in damages for its detention, or for 
any injury which might happen to it during his abſence. 
Hut ſuppoſing the contract ſhould be thought not to extend 
beyond the three weeks or a month, it is clear that during 


tion to convert it wrongfully to his own uſe ariſing afterward, 
whether from neceſſity or diſhoneſty, will make the with» 


upon this ſubject of conſtructive felony, there has always 


it has not been proved that the priſoner has diſpoſed of the 
chaiſe: it may be at this very moment in his poſſeſſion, 
| for any thing that appears to the contrary, and a 


to return it. 


made no part of the contract. He had hired it for ſuch a 


357 


Szurtt's 
CASE. 


(a) Ante, p. 
2 1 


that time he had at leaſt the legal poſſeſſion; and then no inten- 


holding it felony; for the animus furandi muſt exiſt at the 
time the property is firſt obtained. In all the leading caſes 


deen ſome evidence of a tortious converſion ; but in this caſe * 


converſion cannot be inferred from his having neglected ; 


* * bg N * ; ” . 
: L U * # ? = & 43 * © 
Aa | es Tan 
. 
- 


3.8 CASES IN CROWN LAW. 
2 Tus Covxr. The Court is bound by the determina- 
Ar tion of former caſes. It is now ſettled that the queſtion of in- 
tention is for the conſideration of the Jury; and in the preſent 
caſe, if they ſhould be of opinion that the original hiring of the 
Chaiſe was felonious, it will fall preciſely within the principle 
of Pares' Caſe, and the other deciſions which the Jupcss 
have made upon the ſubject of conſtructive felony. If there 
was a bond fide hiring of the chaiſe, to pay ſo much for every 
day for the uſe of it, and a real intention of returning it, a 
ſubſequent. converſion of it cannot be felony, whether the 
time for which it was hired be limited or indefinite ;-for by 
89 the bond fide contract, and ſubſequent delivery, the priſoner 
to go to again. would have acquired the Jawful poſſeſſion of it z and therefore, 


The riſor 
* ne] although he afterwards abuſed that truſt and that poſſeſſion, 


and returned to felony could not enſue, becauſe the original raking was l E 
ndon ; bu 

wary or ful (a). But, on the other band, if the hiring was only. 

ſtoring the horſe 


to its owner, he pretence made uſe of to get the chaiſe out of the, poſſeſſion 


fold it in Lon- ” nw ; ; : 
1 of the owner, without any intention to reſtore. it, or to pay 


Cover hdd, for itz in that caſe, the law ſuppoſes the poſſe ion ſtill ta - 

ori f 

contract — fide with the owner, though the property itſelf is gone. out 
which the pri- . 


ner had c. of his hands, and then the ſubſequent converſion, will. be 
1 felony. The caſe of the King v. Paras was very ſolemnly 


ina ek debated at Ld. Ch. Juſtice De Grey's houſe (b) ; and the 
ere unanimous opinion of the JupGEs was at laſt, That the di- 
— fubſcquent con- fection given to the Jury by the learned Judge. who. tried 


verſion was fe- 

Jony. Charle- the priſoner was right. The moſt important part of the a 
wood's Caſe, | 

©. B. February gument turned upon the conſideration, Whether the deli- 


400 Mr. lues very of the horſe to Pares had in law diveſteg the owner 


bade . either of his property or the poſſeſſion of it ? The queſtion 
Judges who was left with the Jury was, Whether the contract was meant 
* fairly? 


3 
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fairly ?: or; Whether it was a mere colour and pretence? N Bax; 
The Jury found, that it was a mere colour and pretence 3, 15 

and upan that finding, the Jupoks determined the taking 

to be felony; becauſe it is an eſtabliſhed principle of law, 
"hat the poſſeſſion of property cannot be obtained through 

the medium of a fraud. But it has been attempted to di- 
ſtinguiſh the preſent caſe from the King u. Pares.—FIRs r, 
That the hiring in this caſe was indefinite, but that in the 
King v. Pares it was cer ain, and limited. The time cannot 

be material in queſtions of this nature. Pares hired the 
horſe in the morning, under pretence of going to Sutton in 
Surrey, and to return in the evening; but as the hiring was 
found to be felonious, the law of the caſe muſt have been 

the ſame, although it had appeared that the biring was for | 
two days, a week, a month, or any other given time; nay, 

if the time had been left intirely unlimited. The circum- 
ſtance of the time being long or unſettled may indeed 
render the proof of guilt more difficult, but cannot alter the 

law of the caſe.—-SECONDLY, It is ſaid, that this caſe differs 

from the King uv. Pares, becauſe it was proved that Pares 

had ſold the horſe, and therefore had converted it to his own 

uſe; but that in the preſent caſe no proof has-been given 

that the priſoner has fold or otherwiſe converted the chaiſe. 
Proof of actual converſion certainly is not neceſſary, but the 
Jury muſt judge of it from the circumſtances of the caſe. If 

the priſoner, at any time before the proſecution was com- 
menced, had offered to reſtore the chaiſe to the owner, or 

to pay him for it, ſuch a conduct would have been evidence | 
of an honeſt intention when he originally hired it, and | 
would haye reprobated the idea of a fraudulent deſign, But 
A a 4 he 
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i petty thus converted was originally obtained with hai 


| This therefore raiſes a preſumption! againſt che prifoner, 
diſpoſed of it, or otherwiſe canyerted jt to his on uſe. In 
re- delivery of the chaiſe formed any part of the contract, 


© conſideration. They will then 'confider whether the uu. 


be has converted it to his on uſe. Theſe two 8 


CASES IN CROWiNe LAW; 


neither the chaiſe nor the man'are heard of tik he de taken, 
There is no evidence even nt this moment that the ehalſo i 
forthcoming, nor does any one pretend to know where itis, 


which it is incumbent on him to repel j and if he eunnot/ it 
will be for the conſideration of the Jury, under all the cir- 
cumftances of the eaſe, whether they think he has lh 


their determinatian of this point they muſt recur to the time 
of the original hiring, and to the nature and meaning of the 
contract then made between the parties. If they think the 


the non-delivery of it muſt neceſſarily form a part of their 


delivery is ſufficient evidence to fatisfy their conſciences that 


tions will naturally lead to a third, viz. Whether the 


ous aefigh? which will carry them back to the inſlant of 
time that he obtained poſſeſſion of it; atgd if they ſhould 
find the original hiring was felonious, the maſt ingenious 
fubtlety cannot diſtinguiſh this caſe from that of the King 
v. Pares, There is a cafe in Kelynge of a' perſon who 
. took a lodging in a houſe, and afterwards at night, while 
the people were at prayers, robbed them. The Jury found 


that the intention of taking the lodging was to commit the 
felony and the JunGes determined that this was burglary: 
There was alſo a caſe determined very lately by the JUDGES, 
Aman order ed a pair of candleſticks from a , 


oASs ES IN CROWN' EA. 


back, and to keep the goods; and this was held to be felony, 


athough they were delivered, with the hill of parcels, under 


it a pretence PII with intention to ſteal, * 


Tux queſtion of a intention was left r 8 
| Jury; and they found the priſoner Gritty. A motion was 
made in arreft of judgment ; but he received ſentence of 
enn vs il 


The King againſt F ei 


IN FRA RENCH TRINITY TERM 1786. 
HIS was an indictment on the ſtature 18. Eliz. c. 3. and 


* een 157. 


3 
be ſent to his lodgings. They were ſent 60 his lodgings, * 25 
with a bill of parcels z but he contrived to ſend the ſervant ms - 


The caption of 
an indictment 


9. Geo. 1.c.7. found at the Quarter Seſſion at Knareſ- muſt ſhew that 


the Court where 


Fi h, in the county of York, againſt John Fearnlez,as one of, it is found had 


the 
county, for neglecting and refuſing to obey an order of two 
Juſtices for the maintenance of a pauper, the mother of 2 
baſtard child; the ſaid order, on ſuch a day, having been 
duly ſhewn, and delivered to the faid Jobn Fearnley. 


Tas indictment was an by Certiorari into the 
Court of King's Bench. The caption | ſtated, That a Quarter 
Seſſion was ** holden on Tueſdiy the 4th day of October, 
ein the 25th year of the reign, Cc. That the ſame Seſ- 
hon ig adjourned until Thurſday the 6th day of Jux x gfore- 

e ſais, 


erſeers of and for the townſhip of Checkeaton, inthe ſaid Jin; and 


on demurrer tho 


faperior Court 
will look into 
the whole record, 


— 
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Fraruiay's: ſaid, in the year aforeſaid. And then. it goes on y e and dn 

ene < the ſaid Thurſday; the 6th day of 'Ocvontr aforehaid/in 
tc the-yeat aforeſaid, is holden by adjournment, '&c; + And 
« onthe ſaid Thurſday; the 6th day of October mn 
it was preſented as n, Se. N gam e 3 rn. 


To this inditment the defendant A 


. pP. . 96. a E NL V F 1 | i 
Cro. Kliz. 293 Mis Pray EYyin ſupport o the . 


Low 41. Firſt, That as the caption ſtated the Seffion which was held 
lowed. 76. 


Id. Raym. 710. on the 4th October 1785, to have been adjourned to Thurſ- 

day the 6th July, in the year aforeſaid, and as the indict- 
ment was found at a Seſſion holden by adjournment « on the 
fixth of October, it appeared that the Court was, held with 
out any adjournment, and therefore had not competent ju- 
riſdiction; for that every caption of an indictment muſt 
ſhe w that it was taken before a Court having Rc ju- 
riſdi dio n. 2. Hawk. H. C. eth Edit. 359. nts 


Where an al- _ Secondy, THAT the indifment only "Re that the : order 
lowance is made 


to a pauper Was ſhewn and delivered, but does not ſtate that the money 
bag ue 2 directed by the Juſtices to be paid was demanded, either 


1 of the before or after it was due; and being ordered to be paid 


ce weekly, and every week,” the defendant could not have 

been guilty of any obedience before the expiration of the 

TY 1 firſt week; and therefore it ought to have averred, that N 
Morebouſe, woman was alive at the end of the week. 


Trin. 25. Geo. 
3 B. R. 


Mx. Law contra. This being a demurrer to an indicl- 
ment, no advantage can be taken of any want of form in the 


caption; 
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caption ; and if advantage could be taken of any ſuch fea aan * 
ſects, the preſent objection would not be well founded, bes © 
cauſe enough» appears in the caption of this indictment 'to 

ſhew that the Seſſion vas adjourned till TBurſday the'6th of 

Ogober : for although in the former part of it the word 

JuLy is erroneouſly inſerted, yet immediately afterwards it 

is ſtated, © That on the ſaid Thurſday, the ſixth day of Oc- 

« tober, the ſame General Quarter — 3s the R is e 
« holden by aifoirnment as engere nenn en 


IN | e tat ED 


* 
— W 


Tus Con. —It is a good objeAtion, that by me exp- - * 
ton of the indiQtment it appears that the Court had no ju- 
riſdiction ; and upon A demurrer to an indictment, the 

Court muſt Jook into the whole record, to ſee whether they 


are warranted in giving judgment on it: it is therefore 
*gpen to objectlons as well to the juriſdiction 'of the Court 


where the indietment y Was found, as to o the ſubject n matter of 
the indictment itſelf, 10 


On the other point, the Court were of opinion, that . 
ſum which was ordered to be paid weekly was due at che e 
beginning of the week ; but whether a ſufficient demand was > aa e 5 
ſtated they gave no o opinion, 9% | | e 


„ 
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/ \ 10 
* 4 ju 4 . 27 N + ud As 


PRIOR >> Tepe 's Caſe, ee 


N AT the Old Bailey in Auguſt; Sow * Wilkes 


| 333 ; - * Traphaw was convicted of breaking and entering. the 


has one outer dwelling-houſe of James Linnel, in the day-time, Frances his 


door common to 


all its inmates, wife being therein, and ſtealing ſeveral articles of wearing 


houſe of i its ſe- apparel, value 7 5. and 44. the property of the ſaid Fame 
bans, Linnel: but the judgment was reſpited, and a queſtion ſub- 
mitted to the conſideration of the TWELVE Jupers, 
Whether, under the following circumſtances, the toom 
broke open by the priſoner was well laid in the indictment to 


be the dwelling-houſe of James Linnel ? 


46 «44%; 1h 


"Tus houſe was 5 ſituated i in the Temple-Mews, and be. 

in lodgings. It was inhabited by three families, and hal 

only. one outer door, which was common to all the inmates 

James Linnel rented the ground-floor, and a ſingle room 

up one pair of ſtairs. It was the parlour-door on the ground- 

| Floor that was broke open, and the things e in 
the nnn were taken from that room. 


Tur e at Lord Learbisweb Cham- 
vers on the firſt day of Hilary Term, to conſider this caſe; 
and at the Old Bailey, in the February Seſſion followng, 
Mr. Juſtice Gould ee delivered their ee 
"Ms. Jo618Gbors. —The ler bit which 
wis queſtion ariſes, is founded on the ſecond part of that 
clauſc 
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clauſe of the ſtatute 3. and 4. Will. and Mary, c. 9. f. 1. 
which enacts, ** That all and every perſon or perſons that 


« ſhall at any time rob any other perſon, or ſhall feloni- 


« ouſly take away any goods or chattels being in any dwel- 
« ling-houſe, the owner or any other perſon being therein, 
« and put in ſear; oꝶ ſhall rob any dwelling-houſe in the 
« day-time, any perſon being therein; OR ſhall comfort, aid, 
« abet, aſſiſt, counſel, hire, or command any perſon or per- 
« ſons to commit any of the ſaid offences; oR to break 


« any dwelling-houſe, ſhop, or warehouſe thereunto be- 


« longing or therewith uſed in the day-time, and felomouſly 
« take away any money, goods, or chattels of the value of five 
———ů———ĩ 
« ſhall be within ſuch dwelling-houſe, ſhop, or warehouſe; 
« 08 ſhall counſel, hire, or command any perſon to com- 
« mit any burglary; ſhall not have the benefit of his or their 
« clergy.” The word rob, in a legal conſtruction, always 
includes the idea of force and violence; and although this 
part of the ſtatute does not exprelly ſignify that breaking 
and entering the houſe is neceſſary to conſtitute the crime, 


365 


Tzxartnaw's 
Cant. - 


yet it has always been held upon this ſtatute, as well as upon 


other Acts of Parliament penned in the ſame manner, that 


thoſe ingredients are ex vi termini included in, and implied 


by, the word Ros. It is therefore eſſential to conſider what 
degree of breaking and entering is neceſſary; and it is ſettled 


in a variety of determinations upon the ſtatutes relating to 


this ſubject, chat the breaking muſt be of a dwelling-hauſe, 


in the ſame way as would be neceſſary to conſtitute the crime 


of burglary upon the rules of the common law ; the only 


difference between the two offences being, that burglary 
muſt 


Than - miſt be cmtmitted ĩn a dwelling⸗ houſe in eis gt time, 


The Kirg v. 
Rogers, ante, 


Ll 
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and this offence mult be comithitted iti dwellitig*|6uſe by 
day. The next conſideration therefore is, what ſhall be 
conſidered as a dwelling-houſe within the meuning of this 
Act of Patliament. In Mich. Term 1773, a caſe om u con- 
viction of burglary was determined by the JunGts; the cir- 
 eatnſtanees of which were analogous to the preſent eaſe, 
he owner of the houſe had let the whole of it to Afferert 
lodgets. The proſecutor rented a room ori the ftrſt flobr, 
a ſhop and a parlour on the ground- floor, and a cel lat un- 
derneath the ſhop, at 12 J. 10s. a year. The owner took 
back the cellar to keep lumber in, for which he allowed the 
proſecutor a rebate out of his rent of 10 6. a year. Phe en! 
trance was into a paſſage by a door from the ſtreet; and on the 
ſide of the paſſage one door opened into the ſhop and anivther 
into the parlour ; and beyond the parlour was the {tair-cafe; 
wich led to the upper apartments. The ſhopand pafloht tor 
were broke open; and the Joos determined that theſe 
rooms were properly laid to be the dwelling-houſe ve 
proſecutor ; for it could not be called the manſio on of the 
| owner, as he did not inhabit any part of i it, but only rented | 
the cellar for the purpoſes before · mentioned. And the num- 
ber of houſes, eſpecially in the metropolis, which are in 4 
Himilar ſituation, muſt have been left entirely unproteKtl 
againſt burglary, had it been determined that the apartment 


1182 


of on. win were not 8 dwelling-houſes, when the gane 


* 


OTE 


whole houſe to their enjoyment and poſleſlion. In F 00 


The k. v. Car- Seſſion 1781, the caſe of the King v. Carrol for bur lary; 
_— was  reſeryed by Mr. Recorder.” The houſe belonged'to to one 


Naſh, 


GASES-IN CROW N LAW. 


Naſh, who had let the whole of it in ſeparate tenements. 
The proſecutor, as tenant at will to Naſh, rented a ſleeping- 
room up one pair of ſtairs, and a workſhop in the garret. 
The door of this workſhop was broke open; and the queſtion 
was, Whether it could be conſidered as the manſion of the 
proſecutor ? According to my note of this caſe, the Jupcss 
were unanimouſly of opinion inthe affirmative; and they re- 
lied upon the King v. Rogers as a cafe in point. IJ have in- 
deed ſeen a memorandum of the ſame caſe by Mr. Juſtice 
Buller, in which he takes notice, that only RN of the 
TWELVE JUDGES were of this opinion z and from the 
known accuracy of that learned Judge I muſt preſume the 
fact was as he ſtated it: but I have no recollection that 
either he or Mr. Baron Eyre diſſented at the time from the 
opinion of the other JUDGEs, In the preſent caſe, however, 
all the JUDGEs are of opinion, That the two determinations 
which I have recited are preciſely in point; and that the pre- 
ſent inditment properly charges the room broke open to 
be the dwelling-houſe of James Linnel. | The reaſon of this 
opinion becomes evident, the moment it is ated, "The 
owner of the houſe is, if I may ſo expreſs myelf, THE 
Log of | it; but having relinquiſhed every part of it to the 
habitation of others, it cannot with any propriety de con- 
ſidered as his manſion or dwelling-houſe. The entirety 
which reſides with him is ſplit into ſeveral poſſeſſions z and 
every ſeparate apartment, being in a diſtinct and ſeveral oc- 


cupation, is the diſtinct manſion-bouſe of its reſpeAive 
poſſeſſor, 8 


1 
110 
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"The priſoner according) * ſentence o of death. 1 58 
x | White 8 


oy . 
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ftatute 17. Geo. "DER, for forging a bill of exchange, to the following 


* 8. 482 4 * 
A perfon who Ie tra of an indifment for horſ-ſfealing tt 
has no notion of 


has no r , Old Bailey in October Seffion 1786, Thamas Ali 
* was called as 4 wines to ſupport the Ka 


BIN Ader 2 ls So | yy PR 
heard there was a God, and believed that thoſe perſons who 
told lies would come to the gallows; but acknowledged 
dat he had never learned the catechiſm, was altogether ig- 
norant of the obligations of an oath, a future tate of te- 
— 
what became of wicked 2 * 


W. 
4a L. 9 | e * 


Tux Cover rice hn, ein incompetent ob 
worn (a). en eee 2 en 


( ) in the caſe ot Omichund v. Bar- faid by Wilks C. wi agreed by 
ker, in Ch. Mich. Term 1944, on a e 
queſtion determined by Ld. Hard- believe in God, chat there is a fu 
twice, Lee C. J. Willes C. J. and ture ſtate of 2 Pond. 
Parker C. B. as to the admiſſibility ments, clearly ought not to be 2d- 

of the evidence of a Gentoo, it was mitted as witneſſes, I, Atkins, 


#3 74 
Fes 37 34 W * 2 wal 
Casz 160, hs The King again Moffat. Sw 


A bill of ex- Ara the on Bailey in January Seſſion 1785 Job 
change under Meffatt was indicted on the ſtatute 2. Geo. 2. c. 25 


the ſum, and not 


in the form re- And 7. Geo. 2. c. 22. before James Adair, Eſq. Rxcon- 
quired by the 


3. c. 30. cannot 
be the ſubject bt purport: 0 


3 rapita l Ne * 4 ce $18 


_ GASREE IN) CROWN LAW. 
„ Sn, Nayrx-Orrier, 21/7 December 1786. Mar. 9 
a 3 DAYS after date, pleaſe to pay to Mr. John Mie Carte —— Ly | 
« fatty or his order, the ſum of three pounds three ſhillings, „ 
« and place the fine to the cent gg 1333 
* To George Peters, Ela. 2 Warrtu Seiki — 
© BANK or ExcLann* ce e 0G 51 e 
& Accepted G. Peters,” and. | 

&Indorſed, «JOHN ene oooh nai of the Scipio 

« Guard-Ship-at ne 


6 WARN. 3266 1 cer 


Az *S 4 


Hx r with duet Wige the e 
of the "ſaid George Peters; and with uttering the ſame | 
knowing it to be forged; and the ſeveral offences were 
kid to be committed with an intention to defraud, Iſt, 
William Bell and 2dly, * Peters. 


* by. 287 © 


„er eee 188 1 

o a a os 1 note in — Fac an objeftion was | 
taken in favour of the priſoner by a gentleman at the | 
bar ( 2% chat it it was. not ſtamped purſuant to the Natures | (Mr Kncwlys: 
of 23. Geo. 3. E. 49. and 24. Geo. 3. f. 1. c. 3. and 
therefore could not be admitted in evidence. But the 
Court over-ruled' this objeQion, upon the authority of the 
King v. Hawkeswood; at Worceſter Aſſizes 1783 (5); and (4) Ante, p. 246 
Lee's Caſe, in this Court, in January Seffion 17843 and the 
Jury found the priſoner guilty, ſubject to the men of 3 


een dee ee | nn © 5 


i Os tb 


rh 0 50050 3. e. ginn W c. 30. 


ck S force until the end of the Seſſion of 
B b Parliament 


90 
AT 


C4. 


46 6 G 0K O% AW. 
Parliambnt diving which the forgety was committed) it 4 


chucted, „ That all promiſſory or other hotes, Bd If ex. | 


&« change, or dravights, ot undertakings in writing; being 
« negotiable or trarkferrable for che pryment of twenty 
lings or any füm of monty above that fm and fog 


than five pound, or on which twenty Hiltings, or 


« ahove that ſum and leſs tharr five pounds, ſhall remain 

« undiſcharged, or which ffn Be iffued in Bight; Ball 
« ſpecify the names and places of #bode of the pern 
< reſpectively to whom or to whoſe order the fame ſhall be 
made payabſe g and fall bear date before or at che fine 


4 of drawing or iſſuing thereok and not om hy" day ble 


« quent thereto; and ſhall be made payable "within the 
© ſpace of twenty-one days riext after the date thereof; 400 


* ſhall not be transferrable or ' Negotiable after the tim? 


* 


tc thereby limited fot the payment thereof; and that-every. 


_ indorſement to be made thereon, ſhall be made before the 


« expiration of that time, and to bear date at or not before 
es the time of making thereof; and ſhall ſpecify ine im 
« and place of abode of the perfon ot perſons to hom er to 
« whoſe order the money contained in every fuch note, 
« bill, draught, or undertaking, is to be paid; and that the 


* ſigning of every ſuch note, hilt, draught; or undertaking 


« and alſo every ſuch indorſement, ſhall be atteſted by one 
oc ſubſcribing witneſs at leaſt J and which ſaid notes, bilk 

« of exchange, or draughts, or undertakings in writing, 
* may be made or drawn! in words to the purport or eſſect 
N . 


* 


lers 4H eo Ae of 


« 28 fet out if tlie fehedute rereunto annexed (4); ade Mortar, 
eber all premiſtbry or other notes, bills vibr., 

« or draught; or undertakings in writing, being negotiable 
gr transferable” for the paymett of ftornty Billings, or 
« any ſum” of» money above that ſam and leſs char fh 
« pounds, or on which twenty ſhillings, or above that ſum 
«4nd lets that five pounds; Alf terrain undiſcharged, 
and which fall be iſſued in · Eng land in any other anner 
thun. as ufbtrfaid ; and alfo every indorſement on any 

4 ſuch note, Bil, draught, or undertaking; to be negotiated 

ceunder tis Act other than as aforeſtid x ſhalt, atid. the - 

«firhe are hereby declared to be vd, awy law; flatute, 

« afuape-of ctiſtom to the contrary thereof im atiy Wiſe not- 
«withſtanding v The ſtatutes ton impoſe-a penalty of no 
leß than five p,, nor more than tant prmdsy ow an 
perſon who ſhall utter, publiſh, or negotiate notes, Hi r ; 
exchange, &c. contrary to the method above preſcribed. 

But by the preamble theſe clauſes are not to operate in 

prejudice to the negatiation of promiſſory notes, and inland 

bills of exchange for the remittance of _ in NS ar . 

"ny ballance df account, or other debt. 


* 


* 
— 2 Þ * 1 © 
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Plat, Day, Manth; I, 3 
6e days after date pay to 4. B. 5 * N —_ | 


F% 


the ſum of ; . as adviſed b 
ToE. F. of (Plan). | x56 6. 7. 
wuns g. g 
te 0 ; | 8 n k 
'I% | 15 t toties quoties, i | 9 T * 
bn, ae, er, 
Pay the a+ K. of (Play) an hs govt, Ne 
' | Witneſs L. M. | 0 A. B. 


N. B. There is another form mentioned in the AQ for promiſſory notes, 
B b 2 Tas 
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" MorrartT's 
CASE. 


CASES IN CROWN LAW... 


Tur queſtion referred to the Jupess, was, Whether 
if the bill of exchange ſet forth in the indictment 1 is void by 


the above ſtatutes, the forging of it can become the ſubject 


of a capital offence within the meaning of the ſtatutes of 
2. Geo. 2. c. 25. and 7. Geo. 2. c. 22. ? 


In February Selon 1787, Mr. Juſtice Gould fignißel, 
that the JuDGEs had taken this caſe into their conſidera- 
tion, but that they thought it a ſubject which required 


further deliberation; and in the May Seffion following, 


Casrx 161. 


Obtaining and 
indorfing a divi- 
dend warrant at 
the Bank in the 
name of a ſtock- 


holder, is © per- 


„ ſonatinga pro- 
& prietor, and 
thereby endea- 
« youring to re- 
« ceive the divi- 
cc dend, al- 
though no at- 
tempt whatever 
is made to re- 
ceive the money 
at the Pay- 
Office. 

2. Strange, 728. 


and lawful owner of the money. 


Mr. Juſtice ph delivered their unanimous opinion, 
That as the forgery was committed before the expiration 
of the ſtatutes of 15. Geo. 3. c. $1. and 17. Geo, 3. c. 30. 
(a), the bill of exchange, if real, would not have been 
valid or negotiable ; and therefore the forging of it u 
not a capital offence, 


F rancis Parr's Caſes. HR 


A” the Old Bailey in January Seſſion 1787, Francis 
Parr was tried before MR. SERJEANT Apa, 


Recorder, on the ſtatute 31. Geo. 2. c. 22. £. 77. 
for perſonating Iſaac Hart, of Windſor, the true and 


real proprietor of and in 3900 l. capital ſtock, and 
thereby falſely endeavouring to receive from the Governor 
and Company of the Bank of England the ſum of 581. 10s, 
as and for half-an-year's annuity, as if HE was the faid true 


$3 


CASES IN CROWN LAW 


Mc. George; the dividend.payer f the three per cept. Conſols 
at the Bank, for the Uividend on '39001. barn, in che three 
jer cent, Conſols, gun to * 11 10 hp Ronge 


4 T5 « » &# 0 f 
i $3 - 


— 


THE application was in the following form :—The 
priſoner ſaid, ©« Iſaac Hart 39001.” Mr. George aſked, 
« Of what place ?” The priſoner replied, « « Of Windfor.” 
Mr. George turned the dividend book round to the priſoner, 


373 


Ir appeatell in evidence, that the priſoner applied to p,zx's C. 


and he ſigned the name Tſaac Hart as the proprietor. 


Mr. George then gave the priſoner a dividend warrant for 


c ſum of 58 J. 108. mew the 3 Mee in "es 


rame * Hart, 
Ix order to receive the money upon a dividend warrant, 
it is neceſſary for the bearer of it to apply to the Pay-Office, 


which is ſituated at ſome diſtance from the office in which 


the warrants are delivered out; but it was in proof that the 
priſoner, inſtead of attempting to receive the money at the 
Pay-Office, had walked a different way with the warrant in 


his pocket, and no attempt was in fact ever made to 


receive it; for the priſoner was apprehended in about ten 


minutes after he had procured the warrant, as he was 


ſanding u unconcerned i in the Rotunda of the Bank. 


Ir was s contended i in favour of the priſaner ( a), ! that this () r. Morgan, 
evidence. did not maintain the charge in the indictment, 
or ſatisfy the meaning « of the ſtatute on which it was found- 
a. The Legiſlature, they ſaid, had made two diſtin and 

Bb 3 independent 


Mr. Knowlys, 


4 


CASES IN CROWN TAN. 


Varn'fCacx., independent a neceſſary to be performed. .before the 


ee is albermeards 0 be made. They are two 


offence could be .compleated, Fir, That the true and 


real proprietpr of the ſiock ſhould be perſanated. . Scoxp- 


LY, That the perſon. perſonating the proprientr ſhould 


 endeayour to receive the money. 


* 


= ” -. - 
"Wo . 5 2 
* — * FT LE = 


Trax. wards af the: abate, gon, thee if jp 


or perſons whatſoeyer ſhall falſely and deccitfylly 


< perſonate any true and real proprietor of the ſhare or 
« ſhares, or any part of any ſhare or ſhares, annuities, or 


„ dividends, of or in ſuch capital Racks or funds as (have 


«© been eſtabliſhed by the authority of Parliament, ſince the 
< paſſing of the ſtatute of the 8, Geo. 1. c. 22. and iber) 
te transferring or endeavouring to transfer the ſtock, or 
& receiving or endeavouring to xeceive the maney of 


« ſuch.true-and lawful proprietor, as if ſuch offender 1 were 


« the true and lawful owner thereof; then every ſuch 


_«& perſon. or perſons ſhall be deemed guilty of 8 bn and 


« ſuffer death as a felon without benefit of . em. 

IN obtaining the warrant, the priſoner has G com 
pleated the firſt at which the ſtatute. mentions, of perfopat- 
ing .the true and real proprietor of the ſock ; by which 


| means he was enabled to perform the other requiſite to the 


completion of the offence, U1Z, endeavouring to receive "the 
money. The mere act of obtaining the walfant cannot be | 


conſtrued an endeavour rberely to tecelve the money; ; 


becauſe it is the inſtrument only by the means of which the 


; 11 , „ diſtinct 


CASES IN SROQWN LAW. 


peans of receizing the money; but if the party does 


money» he has barely procured she qacans af campleatipg 
the offence, but it cannot be ſaid that he has therghy 
endeavoured to receive it, If the priſaner had gone to the 


cd any deſign or intention ſo to do, it would haue beeg an 
endeavouring thereby to receive the money; but inſtead of 


warrant in his pocket, and walked a different way, without 


general ſcope of the Act of Parliament, that it was intend- 
ed to prevent the property veſted i in the Funds from being 


compleat the offence the act done muſt be ſuch. as would 
effectuate the miſchief which the Legiſlature intended to 
No act therefore, from which that miſchief 
would not immediately and unavoidably reſult, can be 
conſidered within the meaning of the ſtatute, An in- 
terval is afforded for repentance to interpoſe between the 
two acts of perſonating the proprietor, and endeavouring 
to receive the money z and if during the progreſs of com- 
pletion, the final perpetration of the crime is prevented, 
either by the ſuggeſtians of conſcience or by prema- 
ture detection, the offender cannot be found guilty ; or 
(ns crichs though camnienged is pot completed. 


pre! event. 


' | 
” * 


: . ee 


diſtindt and ſeparate. acts. The warrang furniſhed the Pane * 


not by the uſe gf thaſe means endeargur go receive the | 
Pay-othce and tendered the warrant, or prepared, or ſhew-" 
uling any endeavour for this purpoſe, he ſilently put the 
doing any act, or diſcovering the leaſt intention to com- 


pleat the offence. It js evident from the preamble and 


tortiouſly obtained by thoſe who have no title to it ; and to 


* 


'Pann's Carre, 


„e. 1. e. 12, the Jury, they found the priſoner GuiLTY 3 but on account 
9. Geo. 2. c. 34. 
11. Geo. 2. c. 27. 
1. Hawk. 207. 


CASES IN CROWN LAW. 

Tus Cour were of opinion, That the act of perſotit- 
ing the proprietor, and thereby obtaining the warrant to 
receive the dividend, was evidence of an endeavouring to 
receive the money; and the facts of the caſe being left with 


of the importance of the queſtion, and of the different 
manner in which this ſtatute i is penned from ſome others 
on the ſame ſubject, it was thought proper to reſpite the 
judgment, and to refer the point of law to the determine 
tion of m”e TWELVE Jupors. | 11 1888 


7 4 3 
« Wit | 


Ms. JusTice GovLD in the F ebruary Seffion flo 
ing, after ſtating the form of the indiftment, the facts tht 
were given in evidence, and the words of the Kut de. 
reges the opinion of the Joerg to this eee 80 


Tas s caſe has been taken into 1 al the 
Jvpoxs, and has been attended to with deep and | ſerious 
deliberation 3 and i it is their unanimous opinion, That the 
manner in which the priſoner applied to the Officer of 
the Dividend-Office at the Bank and obtained the warrant, 
was a perſonating of 2 Hart,t the true and lawful proprietor 
of the ſtock ; and that the priſoner thereby endeavoured to 
receiye the money of Jaa Hart within the true intent and 
meaning of the Act of Parliament. If he had aQually 
received the money, he would have accompliſhed the 
miſchief againſt which the Legiſlature intended to guard; 
and then no poffible doubt could have exiſted with reſpeto 


; his guilt, The Legillatre x therefore has fagaciouſly and 
vieh 


os IN CROWN LAW, 7 


wiſely e to preyent the miſchief, hy enacting wat naar Cary, | 
no perſon” ſhall endeayour, or take any ſteps towards ob- 
taining the money which others have lodged in the Funds. 
The queſtion therefore is, Whether the priſoner did take 
any ſteps for this purpoſe? And the Jury have found that 
be came forward, perſonated, and aſſumed the name of a 
real proprietor. He called himſelf Jac Hort. He wrote 
the name Jſaac Hart in the Bank-book. The dividend I 
warrant is made out in that name, and in that name the 

priſoner indorſed it; by which indorſement any perſon who 

ſhould be the bearer of it, was intitled to receive the divi- 

dend at the Pay-Office. This ſtatement of the facts alone, 

vithout uſing any argument, is ſufficient to ſhew that the 

priſoner, by perſonating the proprietor, and by obtaining and 

indorſing the warrant, thereby made an endeavour, as far as 
it went, towards receiving the dividend. , The JuDces 
therefore are unanimous, That the evidence ſupported, the 
charge, and that the priſoner 3 is legally convicted, within 90 
peaning of this Af re, DS eee 


1 1 * 
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LES oon 


neee F. 411 n Fx 
Tut priſoner received cntence, of Fung at he claſs of 
tie . and was executed ee os 


ene Denn 


1a. 


411 4 . | | »,4 . nr 8, 
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A perſon who 
r 


„ 


name which was for forging a certain promiſſory note for the Payment of 
not his own, and 
afterwards 

e aſſumes his real 

name, and in 
that name draws 
2 bill of ex- | 
change, is not to be forged, with the like nee, * i th 
guilty of forgery, 
though the bill 
was drawn for 


the purpoſes of | | 


F IF GAHWA LAM, 


The King aging Aickles. 7 by 6 


AT + On Bailey in February Seffian 1787, Ja 
Hewy Aichles was indicted before Mr. Juſtice 6% 


Oe e we an 
Di was-alfo a n for ny" OR 
note was as : 3 


*. 25: 10 0. Lonnon, 1870 Dali ine 
« TunkRE MonTus aſter date, I promiſe to pay to Hen 

ce Byron, Eſq. or order; n N ten r 

e for value receiyed. dot che oh | 
Ne. 4. Argyle treet, | *Jogn Mason. 
| 6 ä 


| | Henny Brxox, the payee of * nate, ak 10 th 
ſhop of Mr. Gedge, a linen- draper i in Leiceſter-fie|ds, and 
having looked out ſeveral pieces of goods to the amount of 
twenty guineas, he preſented the note above deſcribed in 
payment. Mr. Gedge aſked Byron, who Jebn Maſon the | 
drawer of it was. Byron anſwered, « He is a gentleman of 
s conſiderable fortune, with whom I am concerned i in the 
. profits of a coal-mine; 3 and he lives at N 4, Argyle 
* ſtreet, Oxford- road. Mr. Gedge, however, refuſed ta 
take the note until he had enquired into its validity; and 
Þyren very readily left the note with bim unindorſed for that 


paper, 


CASES IN CROWN LAW. 


purpoſe, deſiring that he would not {end the goods until he 
as perfectly ſatieſied. Mr, Gedge accordingly ſent hig © 
ſervant to Ne. 4, Argyle-ſizect, where he was introduced 


'y 


hewn the note, ſaid that the name Johx Mason was his 
hand-writing, and that it would be punctually paid when 
due; ; but before Mr. Gedge had | parted, either with the note 
or with the gbods, Mr. Byron was apprehended for defraud- 
ing 2 boſier, and Mr. Ai chles for having returned from 
tranſportation before his time, The priſoner had taken the 
houſe in Argyle-ſtreet about a month. before he was appre- 
hended, in the name of F John Maſon ; and had ſigned a 
written | agreement in that name with his landlord, who had 
enguired his character in that name, at a coffee-houſe in 
Round-court in the Strand. He was alſo known by the 

name of John Maſon where he had before lodged and be 
aledged im his defence, that John Maſon was his real name, 
but that be had been known for three ears by the fiQtitious 
mme of Jahn Henry Aicllis; and he had reaſſumed his 
real name for the. purpoſe of avoiding the detection to 
which the longer uſe of bis e name would d unavoids 


my have Modoc th . 


the priſoger, that. theſe facts did not amount . to the crime 
o forgery, for that the lay ns the 4 to be done i * 
* Tune of Lena | | 


— 


|to the priſoner; as Mr, Aaſen. The priſaner, on being | 


RE API MONEY at the har, iti behalf 
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Nae ante, 330. 


Cat 1 63. 


A ſentence of 
tranſportation 
may be a ſecond 
time paſſed upon 
a priſoner, al- 
though the term 
for which he was 
before tranſport- 
ed is unexpired, 


« is not majpiainable, and therefore the judgment muſt be 


was remanded under his former ſentence, 


Cast5 IN exown Law: 
Pas Ji Jury found the priſoner guilty; ; and they FRY chat 
they believed the name of Mafon was aſſumed for the 
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The Caſe of George Bath and others 


AT the Old Bailey in F ebruary Seſſion 1787, Gurg 
Bath, William Bateman, Thomas . arner, and 
Michael Doyle, were convicted before Mx. BARON 


Tnoursox of grand larceny, and received _ 
to be tranſported for the term of ſeven years, 
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AT the ending Lent Aſlizes at Guildford for the county Baru'sCarm 


of Surrey, the ſame George Bath, William Bateman, and 
Thomas Warner, were tried before Mu. BARON Tromp- 


on, on the ſtatute 24. Geo. 2. e. 4 45: for ſtealing to the 
amount of forty ſhillings on a navigable river; and the 


Jury found George Bath 225 af the ſingle eng 1 | 
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Tars was faid to be a new caſe, and it was mentioned 
to the JUDGES ſeparately, but never received their 
colleQive conſideration, —The priſoner, however, received 
ſentence, at the enſuing | Aﬀiizes for the 9 of Surrey, 
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Vep ben Stepbens, were cbwikted at the Od Bailey 


pay a fine of 65. S d. each, and to be inpriſantd in bis" 
Majeſty's gaol of Newgate, vis. Wiliam Priddtey for the 
term of two years, and Robert Holloway and dai 
r for 0 term of eighteen months. 
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againſt whom they had been convicted of consp1RING; wit. 


indicted at Hicks's Hall for wilful and corrupt perjury; 
and the indiQment being removed into the Court of King's 
Bench, came on to be tried before Mx. Josries Buri, 
at the —.— at 'Weltminſler after Trinity Term 1. 12 


Ar the wal, William Prill was N as a 8 


on the part of the proſecution; and being examined on the 
voir dire, he acknowledged that he had been convicted of 
the consPIRACY above-mentioned, and was then brought 
up under a Habeas Corpus from his confinement for that 
offence, 


Tu defendant's Counſel objected to his being examin- 
ed, and ſubmitted to the Court, that a conviction of con- 
ſpiracy rendered the party infamous, and deſtroyed his 
competency as a Hos: 
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— dye tan barratry, and the teſtimony of : a perſon 
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competency; and not the nature or mode of puniſhment. 
A conviction therefore of any offence which is compre- 
jended under the denomination of rimen ful, deſtroys the 
conyeteney of the perſon vonvited, party N 
be cone last KS. £2 | | 
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in B. R. a caſe, reſerved at the mined that he was not, becnuſe both 
Aſizes for Kent on the trial of an, His crime and his puniſhment were 
extment, was argued. The queſ= infamous; but they laid it down as 


ton was, Whether Teſc - 25 . a rule, that it is the erime which 
ne of the thres ſubſeri creates the infamy, and takes away a 


neſſes to the will of Fobn Mackender, man's competency, and not the 
ws a competent witneſs, within puniſhment for it. Peudoæł w. Mar- 
the ſtatute of frauds; he having fender, 2. Will, 18, See alſo 
Ken convicted and whipped for 5. Mod. 75. | 


C ohn Thompſon” $ Caſe. 


AT the Lent AfMtes for Mete in the year 1487, 

John Thompſon was indicted before Mx. Jvsricx 
Heath, on the ſtatute 5. Eliz. c. 4. for ſtealing a ſilver 
watch, the property of Jobn Simpſon, privately from his 
Ferſon and witho ut his knowledge, 
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the indictment, and the learned Judge paſſed ſentence of death 
upon him; but the Counſel for the prbſeeution having ver 
candidly produced a caſe decided at Durham ſome years 50 
where it was raed; that the ſtatute does not extend to pro- 
tect perſois aſleep, the execution of the ſentenee ws fei 
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vritten the letter in queſtion ; and that it was delivered to 
be proſecutor by Jobn Hammemi; who faid he had found 
dad and wiſe, and they lived in! the-profetutor's, houfe i: 
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tect perſons aſleep, the execution of the ſentenee wis rehit 
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Ar the Old Batley in May Seffion 10 111 Ws 
nond and Mary Hammond were indicted before 
Mr. Juſtice Apburſſ, preſent Mr. Baron Periyn, o on the 
ſatutes 9. Geo. 1. c. 22. and 27. Geo. 2. 0. 15. ſor 
kalüng a theeatening letter to. Daniel Dancer, demanding, 
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Taz indiftmetit conſiſted of twelve counts, ſome-of 
vhich charged, that the priſoners ſent and: delivered.the ſaid 
ktter ; and en 
delivered. , _ 
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Ir appeared in evidence, iat Mary Hammond had 
uritten the letter in queſtion ; and that it was delivered to 
the proſecutor by John Hammond, who faid he had found 
it in the proſecutor s garden. The priſdners were Huſ- 
band and wiſe, and they lived in! the-profetiitof's, houſe ix 
the character and capueity of ſervamts; büt chere was no 

meme OO Hammond Hud IE 
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Tun rig Geo. 2. c. 15. act“ "That if any y perfon gr 
et petfons mall knowingly "Jena any letter without r 
beam ſablekibec werelg, et Nigned with a fditiog 
* Häme or names, letter or letters, threatening t to kill or 
mutter any of his Majeſty's fbjedts,” ör to” burn ther 
-> odt-houſes, bartis, tacks bf cr Gr grain, hay or (ian, 
« though no money or veniſon, or other rad mich, 
« ſhall be thereby demanded,” every ſuch offender ſhal 
A ſuffer death without benofiv of clergy,” „ 1 
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« perſons who ſhall Knowingly ſen "Phe any Kier. 
ce with © ithout a name c or 8 | ſubſcribed 
bear or 20 with a  kAjtious nam name e gr names, n Rl 
ba. 1 or letters, threatening to accuſe any. perſon of 
an y crime puniſhable by law with death, , tranſporta an bone ratio 
« n or other infamous puniſhment, with a view or in- 
© tent to extort or gain money, goods, wares, or merchan- 
et dizes, from the perſon or perſons ſo Fel _ 
« accuſed, ſhall” be deemed offenders againft Was" 2s 
public peace; and the Court before whom he ſhill be 


ec convicted. may order ſuch offender to be fined: and im- 
< priſoned ; or put in the pillory; or publicly whipped;'or 
4 to be tranſported: Ne to the laws made for trat: 
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fetter; 3: but that the evidence only, ropa 
"mod had written che letter in queſtion, and that Fohy ec. 
vnd bad delivered it; and that there was no proof what- 


ever of its having been bh, *I. way whatever: fent 00 the 
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"Pies Covx thought the SAN 2 60 the-definitivn 
ef the offence, well founded, In all caſes, they faid, ſo highly 


penal as the preſent caſe is, it is certainly neceſſary not only 
to conſider the intention of the Legiſlature, | but to bring 
"the offender within the words of the Act of Parliament it- 
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"ate be c of merely writing a "lirpatenin ng letter, will 
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{i conftitute this offence; for unleſs the Writer or don- 
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ve of ſuch a letter afterwards ſend. it to the party whoſe 
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s the threat 1 it contains was calculated to alarm, it can- 
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< felony,” Se. Nou it is impalible to, conçeiye, that 


carrying a letter can by any conſtruction be comprebepd- 
ed under the words © ſend any letter; Which ate the 


preciſe terms in which the ſtatutes are penned . There 


can be no doubt, however, if the Legiſlature at the time 
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ge. 4 as chat wich they had deſeribed hy de. onde * fenlings 
e threatening letter, but that they-would haveranſuered 
without doubt or heſttation in the affirmatiue. Tha Judges 

howevet are not to conſider what the Legiſlature-would haue 

done in certain caſes, but to look at the words. they.have 

uſed, and to conſtrue them according to the meaning which 

it is moſt likely they entertaĩned at the time the-ſubje& v 

poaſſed, it ſeems that the Legiſlature never bad ĩt ii n gnẽEm | 

plation that any perſon would be the carrier of a&hrenens 


ing legs which, be himſelf bad, written, or, contig 
They undoubtedly congeived that ſuch a letter wo! would pot 
ſent. by the poſt, or by ſome other ſecret-conmeyance, fy as 
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8 ing letter is not the offence "deſcribed in the ffütbtes of 


sede 
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e movedit; for by a ſubſequent Actof Parliament 307 Gedi 3, 


8 ant . 


"III 0 me ih. AA the, offence .of.. delivering, p a. well as. ſending 3 | 
o vp»  gbreatening.letter, is made a mmiſdemeuaur, puniſhable in 


$5; D 1 T0 


is diſcretion of ihe Court, according to the circumſfateꝶ 


dee. The ature makes.it6videntythay wherods 


ori enn 


e e Sigel us Pal e eee 
ee,  efleqtial ingredient, in creating; the offence, they knew bay 
to make uſe of proper words to | expreſs. that intenti 


16004 NO Sn £ ib 11 end) 3 nos 3 Ts) 


ede incest: proofy tis NE — in con 


| ation 
1 129 tem 


ASR 8 INR o N ILK W. 


389 
cemplation to make the / very of threatening letter ſaleny, E. 


at the time the ſtatutes an wich the preſeut indictment is ö 
founded were paſſed . But there is ill, a queſtion. in. this 


caſe for the conſideration of the Jury 3 for though Mary 
Hammond is the wife of the other priſoner; yet if the. Jury 
are of opinion that ſhe: wrote the letter herſelf; without any 
interference of her huſbandz-and:/ent ĩt by him, without his 
knowing any thing of the contents, to che proſecutor, ſhe 
ꝛlone may be found 9 1 . beth: "INE 
ſoners muſt be acquitted. © 99 uon hohog 2 8 360} notti! 
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they found both the priſoncrs Nor Gowry. woba yd TD 


#4 FY [4 _ | q Y 
, * 341. 9 IT'S, 
J * 


4 


or ob 


+ I IJ” 35 be £310) 
John Cogan's Caſe. * 


AT the Old Bailey, in May Seflion 1787, Jobn Cogan 88 
A priſoner ac- 
2 vas indicted on the ſtatute 2. Geo. 2. C. 25. (a), f or quitted oſ forgery 


uttering and publiſhing as, true. certain forged Will. and ooanrance be- 


T ria wa to be 08 laſt Will and Teſtament o of ſtrument pro- 


dnced in evi- 
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ame 18 | F£ V9 oline rn bavo cence and that 
7 mes Gibſen, &c. [190 £1 $6 v9 OI. ; 24 vom recited in the in- 
f n an led dictment, can- 
Tut win 8 in evidence began thus: % ume, not — envy 
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« Gilſon do hereby; We; leaving out the projiouts' of the Je crit to. 


ark pelo. The! will reched in dhe indi@mient' began ment for the | 
with the pronoun, I James Giiſen do hereby, Ge. A — gr 
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| Jin 1841 7 1149X9 O1 2 [91071 io FEE A 02 
{e) The resten of this i ent Gh « Seaman on 


bring on 2: (Goo. Ab. 2. infiead, to; King's, ſhips — ont a furer 
of 31, Oro: 2. e. 10. . 2. wat, that - of maryue in merchant ſervioe, 


EN Cc 3 Is 


-1 
\ 4 
* a 
E * 


” JOTEOETLLOESY 


c e Ie faty Se mort FORGIFHR be Was 4g fin ALE be 
fore Mr. Jufties hun pfeteht My. Seijeaht”" #6 * 
REcorDERy-for-falſely—wttering-and-publifhing | as true 4 
yam actes acertgin ſalle,.. forged, and caunterfeited WIL and Toftannt, 


— 5 gp with a certain matk thereto {,-purporting to be the lat; i : 
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e 10 board the Hgilant, &c. Which ſaid falſe, ſonged, and ech 

terfeited, Will and Teſtament, is in the words and Hgurs: il 


boflowing; that is to ſay, 85 J Gibſon do hereby, . | 
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Tun id. wing put to the bar, on his arraignment? 
pleaded autre fais acguit. The plea was taken ore tenut 
| and recorded by the Clerk of the Arraigns z who rephedto 
it, on the part of a n a tiel record, 2 
-4 och of ii ex%x900ttis zch er nod 2 o ul 
Ta prove THE PLEA the record of the priſoner's acquittaF 
in May Seſſion was produced. On comparing it with the 
preſent indictment, it appeared, as above ſtated, chat the 
priſoner had been acquitted of uttering a. ſorged willi be” 
ginning, L Jan (Gibfon do hereby,” Ec. but That he wat 
no indicted for uttering a forged will; beginning, a Fund 
« Gibſon do hereby er. The queſtion therefore Was 
| Whether this record was legal evidence of his Having been 
acquirted of the ſume Mente? And after argumelit by the 
prifener's Counſel, in which” he chiefly refiet"upoli Lot 


Hatle's (a) conftruQi6n of Faux's Caſe, as report ey Lord 
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1nd the priſoner pleaded the general iſſue, over to the felony, eagle. 5 
10 the Jury found dee of the offence. Sigl 
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be indiaed for 
poſed teſtator of the forged! will, was produced: and ſworn / forging a laſt 

. Will and teſta · 
23 an evidence on the part of the Crown. Upon this'cir-"" ment, although 


cumſtance a doubt aroſe, whether the priſoner had been le- efintor if alive 


ally convicted; the indictment charging him with having 
uttered or publiſhed as true a certain ill and Te 2 ay” 
and there being no ſuch inſtrument, in contemplation of 
law, as the Will and Teftament of a man who is living, for 
until the death of a teſtator, his will cannot exiſt, either in 
f&or im lay; and upon this doubt the judgment was re- 
ſpited, and the caſe referred to the conſideration of e 
Jupoks. rg B 912 ele „ ile ve 53013 - 


Ix June Seffion 1778, the priſoner was put to the bar, 
and. Mr. Juſtice, WIILsox delivered the opinion of the 
Jupoꝛxs to the following effect. The inſtrument which the 
lay takes notice of under the name of a Vill, is in a man's 
oun power during his life, and therefore no inſtrument or 
witing is conſidered as a laſt will until the teſtator is dead. 
Upon the trial of this indictment it appeared that James 
Gibſon, whoſe will was charged ta be forged, was alive, and 
produced as a witneſs 3 and I was in ſome doubt, whether, 
under theſe circumſtances, an inſtrument bearing the ſimi- 
litude of a laſt will could. be conſidered within the meaning 
of the ſtatute upon which the indictment is founded. The 
faſe vas 5 laid before the TWELYB Jvpoxs, and on mature n 
| Borat i C (24> 493-319] 
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Tux fact of the priſoner's berg ee abs will, nom 
P I it was forged, as very clearly proved at the triallæ He 
told the Proctor, that James Githon, the ſuppoſed teſtator, 
was dead, and produced à letter to the ſume effect 10 
corroborate the aſſertion. By this means he obtained 2 
' probate as the executor named in the will; andthe Jupess | 
are all of opinion, that if a forged inſtrument purporting to 
be a laſt will and teſtament, be uttered and publiſhed as 
ave laſt will and teſtament, under circumſtances manifeſt. 
ing an intention to defraud, it is equally within the mean- 
og of the Act of Parliament, whether the: ſyppoſed reſtator 
be in fact alive or dead. This pinie is ber on. the 
ſz OO Ages . caſes. 


ali 2275 a”; 


118. 019 's no 


i dl 


.) Reporteds; ales te year 1753s Timathy Margly 0 was e 
10, Sr. Fr. "+ Court, fo ſorging a Seaman's will; and though the man 
whoſe will was forged was alive, he was convieted and 


= | bovinen 10 902 N08) 109 1 
1 (3) Ante, p 103- Ix the year 1773. John Stirling (4, a a dent in the 
„ Temple, was tried in this Court for forging A wilt in the 
name of his Laundreſs, by which means he obtained a con- 
fiderable ſum of money which was inveſted in her name in 
me public funds; and he was convicted and executch 


/1o4hough the Laundreſs was then alive, - 


CASE 8 IN C2 OW w = 293 


638 for uttering and publiſhing as true a forged: Power Foſter p. 216. 
of Attorney from Elizabeth Tingle, Adminiſtratrix of her 
father Ric hm Tingle, dectaſed, a Marine an board the 


- 3 


&{s; and a doubt was conceived, Whether, ſince chere yever 
was ſuch. a perſon as Elizabeth, the daughter of Richard 
Tingle, the offence was forgery within the meaning of the _ 
fatute? And ELEVEN of tde Jupoxs were of opinion, That 

as the inſtrument forged wore the appearance of a Power 
of Attorney, it was within the Act, notwithſtanding the 
deed e ee was * to be true. 


ichn 4 SHP 2 50 4 


Enn s 4m 
0 l is alſo another an 1. King . Balland (4 , (8) Ante, 1. 23. 
who was indicted in this Court for forging the indorſement 

on a proffliſory note in the name of Famer: Banks,” whom 

he repreſented as a Wine and Brandy Merchant, living in 
' Rithbon- 5 but 1 in fact no ſuch perſon Ever exiſted ; $2271979A 7 5 
and, upon the opinion of ene _ taken Bliss 


va 093 — 7111 ecuted, S * en W SV Ans, 31805 * 
Was ex 4 


R Is conſequence of wy determination the priſoner tions * 
. Judgment of death. * ae TIT ue ods u 
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[x the year 2734 Hunt Lewis (a) w ien 5 f Faerumn ae · 


1 in. 


Hector. It appeared, that Richard Tingle had died, child | 
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2 eg i AT the Old Bailey i in May Seffion 1787, the Grand Jury 

ausge d, red, found a bill of inditment againſt; E/iz4beth Steel fo 
cod, ww ade grand largeny. . On ber arraignment ſhe: refuleg, to 
plead. The Court directed the Sheriff to return * Jury. 


p- 347- flanter, and they were ſworn to enquire whether ſhe ſtood 
| mute of malice, or by the viſitation of God. The Ju 
returned a verdict, * Mute by the yiſitation of God” The 
priſoner was remanded, and the queſtion referred to the eo,” 
| fideration of the JupGes, Whether, under theſe eircüm- 
. ſhe could be tried ps 2 a wal 94b)2 
bk and th cas. * +£3113V2 118 Jedtunm 


Bro. Cor. 101. Is 405 Tust l Term following * 1 Aae 
217. 


$. Hen. 4. pl. 2. at Sexjeants Inn Hall, and they were of opinion, Fhat a ver- 


At. i. 30. 4; W FEE EY 
2 = dict finding a priſoner to be mute by the viſicatiun of God 


was not an abſolute bar to his being tried upon the indi- 
ment; for although a perſon ſurdus & mti d nativitate is, 
in contemplation of law, incapable of guilt, upon a pre." 


8988 cafe ſumption of ideotiſm, yet that preſumption may be repelled 
458 


Jones, tried in by evidence of that capacity to underſtand by figns and 


be BLALN tokens, which it is known that perſons thus afflicted ſre - 


J. for a capital quentiy poſſeſs to a very great extent (a). Great diligence” 


offence 53 when ; 
upon evidence and circumſpection, however, ought to be exereiſed in io 
of this capacity 

he was arraizn- Critical a caſe; but if all means to convey intelligence to 


888 * the. mind of ſuch a priſoner reſpecting the nature of his 


and received arraignment ſhould prove ineffectual, the Clerk of the At- 


ſentence of 


tranſportation. raigns may enter the plea of Not GvuiLTy ; and then it is 
Sec 2. H . . x * . . 
Ati ingumbent on the Court to enquire touching all thoſe points 


of 


4 


J 


CASES IN CROWN LAW,” 


mine all the proceedings again him with 'acritical eye; and 
prepder him every wn conſiſtent with th the rules of | law. 


416110 off vor g 1 « ) 


Z4 7 . 


Is the October TM fallowing the priſoner was again. 
put upon her arraignment, On being aſked by the Clerk 


f the Arraigns, Whether ſhe was Guilty, or Not We C 


be replied, “ You know I cannot ber 


| . 
— 


Tur Cover, upon a ſuppoſition that ſhe could hear, re- 
peatedly explained to her the nature and effect of the opi- 
nion of the Jvpoxs z that it was in vain for her to attempt to 10 
dude her arraignment by pretended deafneſs; for as ſhe | 
nuſt at all events be tried for the felony ſhe was charged 
vith, ſhe| would loſe, by fuch' pretence, the advantage of 
king proper queſtions of the witneſſes, But all endeavours 
proving ineffectual, a Jury was again returned, and ſworn ' 


Well and truly to enquire whether Elizabeth Steel, the 


« priſoner at the bar, ſtands mute through wilfulneſs and 


* obſtinacy, or by the viſitation of God.” And the Jury 


ain found a verdict, (Mute by the viſitation of God.“ 


The fame Jury were immediately ſworn in chief, and 


charged to try the indictment. They found the priſoner 
Gunz and at the cloſe of the ſeſſion ſhe received lenden ; 


of tranſportation for the term of ſeven Z ave (a ). 


(a) Lord Hale ſays, * « But wont 2 him, though be never n 
if all this bs found againſt the pri- ed, ſeems yet undetermined.” 2, vol. 
loner, what ſhall be done? Whether 317. 
ny" of W mall de dien alas 
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of which the priſoner might take advantage himſelf; to ex- STT 1 Carne. 
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Cas 1639. 


A convict on the 
31. Geo. 2. c. 10. 
for taking a falſe 
oath, &c, who 
is pardoned be- 
fore judgment, is 
a competent 
witneſs againſt 
the perſon who 
ſuborned him to 
take ſuch oath; 
for dy the al- 
lowance of the 
pardon he is re- 
ſtored to his for- 


Wer competency 


9 9 


1 


| was CONVICTED on this ſtatute before Jumes Adair; Eſq 


CASES TN ER OWN LAW. 
obo Oh big nothogwnn. lt 36 ifi 211 1 hot1ienincy 


Minoan Thomas » — oN. SN non 


E bus ſtatute 31. Geo. 2. c. 10. f. 24. enacts, © That 
a whoſoever ſhall willingly and Knowingly takt « 
* falſe oath,'of procure any other pero to take x falſe bith, 
© to obtain the probate of any will or wills, or-to-6btain 
E letters of adminiſtration in order to receive the payment 
«< of any wages, pay, or other allowances of money, ot 
prize · money, due, or that were fuppoſed to be dus to v 
& officer, ſeaman, or other perſon intitled, or ſuppaſedto be 
« intitled, to any wages, pay, or other allowances of money, 

& r prize- money, for ſervices done on board any King's 
« ſhip or veſſel, who has really ſerved, or was ſuppdſed to 


© haye ſerved, on board any King's ſhip or veſſel, overy ſuch 


« perſon ſo offending ſhall be deemed guilty of floh and 
« ſhall ſuffer death as a felon, without benefit of glergy?? | 


- Arithe Old Bailey in July Seffion 1787, Fob MAU 


REcorDeR, for taking a falle orb, „T hat one FamesLewis 


4 Seaman on board his Majeſty's ſhip/the Hannibal diet 


« 2 bachelor, inteſtate, and without a parenty and bat he; 
John Macdanicl, was- his lawful brother andonexr of 
« kin,” vith intent to obtain letters of adminiſtration to the 
goods and chattels of the ſaid James Lewis, &c. In the 
courſe, of the trial it was diſcovered that a perſon af the 


name of Thomas Reilly, who appeared as a witneſs, had 
taken 2 adyantage. of the priſoner's ignorance, and had ſuborned 
| him to commit the offence, Lf oy Reilly as accordingly 


$2IIJ 


"FU ©7979! 4 ) DILL 


com- 


.- Joh 


GASES: kN, SNOW LAW 297 
committed to take his trial at the next Seſſion, and no judg- Rrirt r' 
nent was palled upon the prifbuer, Jam Macdaniel. eder a4 


4 Fa wn A 


„T „Betis ©} .01 . 8 000 18 920383! In- r 
in de September Seflion follawiagyon the trial of 0 47 wa 


zawent againſt Reilly, for procuring John Macdanial to - 1 . 
uke the ſaid falſe oath, Jobn Macdaniol was produced as 4 
witneſs on: the part of the Crown. The Counſel for che 


priſoner (a) produced the recard of his conviction: in the (a) Mr. Mw 
| July Seflion preceding, and ſubmittod to tho Court, that his 3 ? 
competency: was thereby deſtroyed, notwithſtanding the ugh ya pa oe 
coxvicdion had not been yet folowed by a judgment; but 0 e bowl 
the Countel forthe Crown (5). waived the argument upon e 
this point 3 and om Afardania?'s being called upon to;lhy 

rhy the Court ſhould not give him judgment to die, ac 
cording. to law, he e e e in bar, and 


it was regularly al„,ñ “l. 


111 97614 


| 220 L 
Ty . 3 


Tux queſtion therefore was, Whether a ſpeeial pardon 
ranted after a eonviction on this /tatute, but pleaded and 
dlowed in bar of the judgment, reſtored the witnebs to his 
competency? or, Whether it only remitted him from the 
puniſhment to which he would have been n in conſe 
nn „ Fed. n 


An buen of ts priſoner it —_——— 8 


don, by the particular manner in which itis penned, merely 
ports an intention on the part of the King to diſcharge 


the party from! future putiſhiment, it was tö be conſidered 
8 acheter 7 remiſſun only; and could” not, by conſe- 
quence 


555 
©. : 


Casz. 


F ” 14 
2. 278. 


Ratte 


Davis, and found Themas Neiiiy guilty of the offence with 


Nd 
ing the particulars of the caſe as. aboye recited, 1190 


the Jupoxs; and they are of opinion, That if Ha had 


CASES TN CROWN EAW. 
Fabrice and deductton, be edifidered us g chr tex of ram. 
tion, ſo as to remove the diſability to'whic the Witiiels"Mly 
once been rendered liable, and enable him thereby'to/preu- 
dice the intereſts of third perſonsj by givity' evidetice 
4painſt tem. 97 olg mid eee brig ,vmin g 
& rr on oy rim nies to les 971 1.245545 bas 212 
Or the part of the Crown it was tonteniled, . that ile 
King's pardon not only remits the puniſhment, but reſtoes 
e ere plenam et liburam legem. n oi 


AK , bog ess N νꝗ .iqab att fle detto n Wl fc 
„ns Count were clearly of opinion, That in aaſes a 
felony a pardon ſrom the Crown reſtores the competeid Wl 1 
of che oonvict; and that the verdict againſt Idacganielwas Wl : 
to be conſidered as a; conviction ot a fe Zꝙgοοi riet BY | 


through the medium of perjury, and not as a conviction of 
perjury itſelf. The teſtimony of Aacuaniel qua accord- 
ingly received in evidence, and the Jury acquitted Abraham 


which he ſtood charged in the indictment. But the judg- 
ment was reſpited, and the caſe ſubmitted ts the conſider- 


ation of che TWELVE E J| UDGES, | 
pr ent 5 80 21157 + | 
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5112 1708 INNucd 


Mx. fares WIIson in June Pr 1788, 


(15 022 4 #& JH ow 
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the opinion of the Jupers to \ the following en Ile 
learned Judge who tried this | india ment enperraines | ſows 
doubt reſpecting the competency of MacdanigP's reftimon , 


The caſe was accordingly. reſerved for the conſidera ion of 
Ns: O18" 71 * 199 1101 IDPs 
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ASE INS RON AV. 5 993 
not received his Majeſty's/pardon, ſome doubt might have STERV's Oath. 
been entertained; but as he was pardoned, and that pardon "RE 
regularly allowed, they are clear that it not only reſpites the 
convict from puniſhment, but entirely abſolves him from 
the crime, and reſtores him compleatly to his former com- 
petency and credit. The caſe of Cuddington v. Wilkins, in 
Id. Ch. Joſtice Hobart's Reports, is preciſely in point, Hob. 67. 32. 
nd deciſive of the queſtion for it is there expreſly deter- 
mined, that the King's pardon doth not only clear the of- 
ſence itſelf, but all the dependencies, penalties, and diſabi- 
ties incident to ĩt. The JupGes therefore are of opinion, 
That the teſtimony of Macuaniel was properly admitted in 
nidence'z ahd that Thomar Reilly, the priſoner are 
en en on this indictnent. nos sd of 


6 c0ifzivnaod 8 e on has b ommiber offs doworr? 
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WH the Old Bailey i in July Seffion 178 75 8 Rad. A perſon indi- 


ed of petty trea- 
. bourne | Was tried before Mr. Juſtice Wilſon, preſent fon acti weld 


James au, Efq; RecorDER, on an indictment conſiſt- combined in 
2 33310 one count, 
ing of one count only ; ; which charged, that ſhe © feloni- may be found 
it, 1 uil of the 
«© oully, traitorou 5 " witflly, and of her malice afore-, 2 By ba, 


* thought, did kill and murder one Hannah Morgan, en of the 


* treaſon ; and an 
4 miſtreſs.” | She allo fto5d charged upon the Coroner” 8 information be- 


358 2249 A fore a Juſtice, 
laquilition N petty tr exlon and murder. S i made by thede- 
D add ad 1 880 1 1190 en 11 bus £24.00 4: Ceaſed on oath, | 


may be given in 
*idence on the trial, though the inform mt was not zparchend: e of death, and though the 
niormation be figned by one witneſs only. 


* CASES IN CROWN LAW, | 
2 — for fevers) weeks. the blame ad 
wounds which were the cauſe of her death. During this 
interval, and before ſhe was apprehenſive of, or; from the 
evidence of the furgeon who attended her, had any reaſon 

to apprehend her approaching diſſolution, the gave an inſor- 
' mation upon. oath, before a Juſtice of the Peace, which 
was read deliberately over to her in the preſence and bear- 
ing of the priſoner, then ſigned by her, and authenticated 
by the magiſtrate ; and he was the only ſubſcribing witnels 
to it. This inſormation, being regularly proved, was ad- 
(«) See the cafe mitted in evidence againſt the priſoner (a) ; but the fa 
n | aving been committed at the dead of night, there was no 


- B. Dec. Seff. pgſtijue evidence, either by the contents of this information, 
or by the ſeveral witneſſes who were 1 


that the priſoner was guilty. 


* 


*3 


15 


12 


5 


Tux evidence, however, though entirely circumfential, 
was extremely ſtrong ;_ but as there was not any ſet of cir- 
cumftances proved by two witneſſes, the learned Judge 
thought the pritoner could not be legally convicted of the 
charge of petty treaſon, the law requiring two witnelle 
59 parte of ve ellis. | 
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was entered upon the record, Fury fay Gumry of thr 
«-wilful murder, but Nor GviLTy of the treaon;” 


two queſtions were ſubmitted to the conſideration of the 


Fur jonr found — both on tibial 
ment and inquiſition, of the murder only. Phe verdi 


Tur judgment was reſpited upon this convidtion, and 
TWELVE 


1 1 oa | _- — 2 * wi 
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ORs R HINGOGROWINTE A WA Ne . 
WII VN J UDO. Fiel, Wnether a priſoner can be con- gene: 
ited of murder upon àtr indi dient or inquiſition for petty-, 4 
neiſon? Pm ay 18, Whether me acquittal for the petty 
reaſon! does hot involve in it an acquittal of the murder 
16 ?—Secondly, Whether the information of Hannah Mor- 
ger, the deceaſed, authenticated by one witneſs only, was 
Egally received in evidence? * * rnaeeune 


M 


be eee e (598. YT ene een eee e bs wy 
-Mz-REcorDeR, on the firſt day of the een Sel - 

fon following, reported, that it was the unanimous opinions; 

of ELEVEN Joposs, Lord Mansfield being abſent, that the | 8 
barned- Judge did right in admitting the information .,. 
lunnah Aungan to be received in evidence, and that te 
xilanet, was legally convicted of murder on the indie eee 


nent and r for A treqſons-. ti has! * af? 1 2 ! d 
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T Chelmsford Summer Alhze 175% for the IS IF a horſe de 
purchaſed, and 
olf Eſſex, Juftin | Harvey was Wande 821 Mr. delivered to the 
PRO for go bo Sade bis ys 3 
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| ride away with 
Tas *. ſervant with . to 383 

Harlowbuſh Fair, in order to ſell it. The priſoner met the money. 

roſecutor, 46 whom hie was perſonally known, in the fair. 

beat, Gays the priſoner © you Have à horſe to ell. 1 

a Dd « think 
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e AS RS IN CROWN: LAW. 


e think he will ſuit my purpoſe ; and if. you will let me have. 


him a bargain, I will buy him.” The priſoner and the 
proſecutor walked together into the fair ; and upon a viem 
of the horſe, the proſecutor ſaid to the priſoner, «You ſhall: 
« have the horſe fer Eight Guineas;“ and calling to his. 
ſetvant, he ordered him to deliver the horſe to the priſoner, 
The priſoner immediately mounted the horſe, ſaying to the 
proſecutor, that he would return immediately and pay him. 
The proſecutor replied, \ << Very well; very well.“ The 
priſoner rode open with ws horſe, and never r returned. 


Tu Court. It is impoſtibl by any conftruQion . 


ſoever to make this caſe a felony. The caſe in Kehnge's- 
Reports, 82. where a man rides away with a horſe, which 
he had obtained on pretence of trying its paces, Was 2 con- 
ditional delivery. Major Semple's caſe (a), which is the molt 
recent of the kind, and included a conſideration of the King 
v. Pares (b), was a delivery for a ſpecial purpoſe, or rather 
a contract of unlimited duration. But in the preſent caſe 
the delivery was unconditional, and the contract was com- 
pleated. It was a fale; and the poſſeſſions, well as the pro- 
perty was entirely parted with, The priſoner has defrauded 
the proſecutor of the price c of the hoxſe, | but not of the horſe 
itſelf; and his only remedy i is by action to recover, the Fight | 


| Guineas: but the ee cannot be indifted for a felony. 


William 


CASES IN CROWN LAW. 


William Morris? Caſe. 


SER JEANTS INN HALL, MICHAELMAS TERM, 18, Geo. 3. | 


AT the Ola. Bailey in July Seſſion. 1787, Gannon 
Hon xx was indicted on the ſtatutes of 12. Anne, c. 7, 


and 2. Geo. 2. c. 25.'for ſtealing two Bank NoTEs in the 
dwelling-houſe of Stephen Sullivan, Eſq; the property of the 
| faid Stephen Sullivan; and WILLIA Morris ſtood 
charged in the lame indictment on the ſtatutes of 3. Will. 
and Mary, c. 9. ſ. 4. and 5. Anne, c. 31. ſ. 5 for receiv- 


ing the ſaid NoTEs, the property and chattels of the ſaid 


Stephen Sullivan, he the ſaid WILLIAM MoRRis well 


| 6} 


* 


\ Casr 172. 


The word chat- 


tels, improperly 
inſerted in a 


ſurpluſage. It 
is not felony” to 
receive bank-  ; 
notes, knowing 
them ta have 
been ſtolen, 


knowing the ſaid notes aud chattels to have been feloniouſly | 


ſtolen. There was another count charging William Morris 


as an acceſlary after the fact at common law, with harbour- 
ing and maintaining the principal felon. 


Tae priſoners were found Guilty we all the counts, (ex- 
cept that which charged Morris as an acceſſary at common 
law) on very clear and ſatisfactory evidence; but the Coun- 
l(a) for William Morris ſubmitting two objections in his 
fayour to the Court, they were extremely well argued both 
for the priſoner and for the Crown; and the Court reſerved 
tie caſe for the opinion of the TWELVE Jupos: 8. 


On the 14th November following all the Jupoes, ex- 


cept Lord MANSFIELD and Lord Chief Baron Eyre, af- 


ſembled at Serjeants Inn Hall, and the caſe was again ar- 
pued T Mr. Kzowlys on behalf of the priſoner (a). 


D d 2 


(a) Mr. Know- 
Iys. 


(a) N. B. Mr. 
Garrow was alſo 
to have argued 
in favour of the 
priſoner, but the 
Jupors deter- 
mined to hear 
one Counſel 


FiksT only. 
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FirsT Char There is a fatal variance in the 


— 5 indictment, between the count againſt the principal, and the 


(a) 3. Will. and 


Mary, C. 9. 
5. Anne, c. 31. 
Cro Eliz. 490. 


(5) 3+ Inſt. 100, 


count againſt the acceſſary. The firſt charges the things 
ſtolen to be the property of S tephen Sullivan, and the ſecond 
charges them to be the notes, property, and chattels of 
Stephen Sullivan. There cannot be an acceſlary for re- 
ceiving ſtolen goods, unleſs the goods ſtolen are of ſuch x 
kind as are legally included within the meaning of the words 
goods and chaitels (a); for no other kind of goods can 
be the ſubject of larceny. ,, The word property is not ſyno- 


nimous with gods or chattels; for a man may have a pro- 
perty in mauy things which, in reſpe& of the vileneſs of 
their nature, are not the ſubject of theft, as maſtiffs, blood- 
hounds, cats, monkeys, Sc. (). So alſo, if they reſpet 
the realty, as a box in which charters are contained; 'al- 


though the box may be of great value, and if ſtolen, without the 


charters in it, would have been the ſubject of an indictment 
of larceny. The framer of the indiment therefore having 
confined the ſubject of it by a certain deſcription, it ſhall not 
be now permitted to define the thing ſtolen more ſtrictiy in 
the charge againſt the acceſſary than they have done in the 
charge againſt the principal: Being called property as to the 
principal, it cannot be conſtrued chattels as to the acceſary, 


SECOND OBJECTION. : The receiving of Baxx:Norrs 
knowing them to have been ſtolen, is not felony, either by 
the common law, or by the ſtatutes on 'which the charge 
againſt the acceſſary is founded, The receiving of ſtolen 
goods was at common law a miſdemeanor only; and a mat 
could not be guilty as an acceſſary after the fact, except by 

| receiving 
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receiving the felon himſelf. But it is enacted by the ſtatutes 
of the 3. Will. and Mary, c. 9. ſ. 4. and 5. Anne, c. 31. 
5. * That whoever ſhall buy or receive any Goops oR 
« CHATTELS that ſhall be feloniouſly taken or ſtolen from 
any other perion, knowing the ſame to be ſtolen, ſhall be 
« taken and deemed an acceſſary to ſuch felony after the 
«ft, and ſhall incur the ſame puniſhment as an ac- 
« ceſſary to the felony after the felony committed,” 
The queſtion. therefore is, Whether BAxk- Norxs Cn 
be conſidered as Goops Ax D CHATTELS within the mean- 
ing of theſe ſtatutes ? Bank Notes were not, at common law, 
the ſubject of larceny ; ; for although that offence is defined 
to be the felonious taking and carrying away the Goods and 
Chattels of another (a), yet it has always been confined to 


the mere perſonal Goods and Chattels of another, which do 
not extend to every ſ pecies of perſonal property of which a man 


their proper nature extend to charters, or to any evidences 
concerning the freehold or inheritance, or to obligations, or 
todeeds, or to other ſpecialties (b); ; and therefore it is ſaid by 
Lord Dyer, that an action of trover will not lie for a bond, 

nor can the value of it be demanded by the name of Goods 
and Chattels (c). Among this ſpecies of property, Which 
were not the ſübjects of larceny, becauſe they were not 
comprehended within the legal idea of Goods and Chartels 
(d), were Bank- Notes, and every other deſcription of pro- 


perty which is within the denomination of a Choje i in Ac Ton, 
But it is enaQed by the ſtatute 2. Geo? 2. c. 25. ſ. 3. 


That if any perſon or perſons ſhall ſteal or take by rob- 
* bery any Exchequer Orders, Excheguer Bills, BAxR- 
D d 3 % Nartes, 


may become poſſeſſed. The words bona et catalla do not of | 


- 


, __ 
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en 
Mozz1s' Casr., 


(a) Calye's 
cafe, 8. Co, 3. 
a. and b. 


(d) Yelv. 68. 


(c) Dyer, 5. | 


* 


(d) Style, 91. 
Cro, E 12. 888. 
Yelv. 4. 
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een ese ® Norzs, Bonds, Bll of Exchange, ci. noywthſandin 


\ 


(s) Hil. 3r. 
Geo. 2. 


IT. Burr. 457. 


(+) Ante, 48: 
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„nature, and in the ſame degree, as it would have been if 
the offender had ſtolen any other goods of the like value 


that the receivers of ſtolen Bank-Notes ſhall be conſidereg 
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2 any of the ſaid particulars are termed in law a Choſe in 
<« A:tion, he ſhall be deemed guilty of felony, of the fame 


ce with the money due on ſuch orders, bills, bonds, notes, 
« He. or ſecured thereby.” This ſtatute undoubtedly 
makes Bank-Notes ſo far Goods and Chattels, as to make 
them the ſubject of larceny, but no further; it does not fa 


as acceſſaries after the fact, or that Bank-Notes ſhall be con- 
fidered as Goods and Chattels to all intents and purpoſe 
whatſoever. As to the proviſion, that ſuch perſons who 
ſhall ſteal them ſhail be puniſhed * in the fame manner as 
« if they had ſtolen other goods of the like value,” the 
word « goods, in this part of the Act, is not uſed i in the 
ftriQ, legal, wil whit fuk of he term, but is only put 
as an inſtance, and uſed in the general and colloquial accept- 
ation of the word, as ſynonimous to e property” in general, 
If any doubt could be entertained on this ſubject, the opinion 
of Lord MANSFIELD in the caſe of Miller v. Race (a) 
long ſubſequent to the paſſing ot the Act, would certainly 
remove it ; for his Lordſhip expreſly declares, that Bank- 
Notes do not reſemble, and therefore ought not to be com- 
pared, to goods, ſecurities, documents, and other chattels; 
but are to be treated as money, or caſh ; and it has been 
uniformly held, that money cannot be included within the 
meaning of the words «Goods and Chattels.” In (b) David- 
ſon's caſe, at Carliſle Aſſizes 1766, a man was indicted for 
eceiving money, knowing it to have been ſtolen z and Mr. 

Juſtice 


C'A'SES ITN CROWN LAW. 


within the ſtatutes 3. Will. and Mary, c.. or 5. Anne, c. 31. 


In the caſe of Moolcomb v. Moolcoml, it was held by Lord 
Chancellor K ix, that the ready money and bonds of a te- 


Juſtice Bathunſt was clearly of opinion, that money was not Beni! O. 


3. . Will. 
112. 


fator do not paſs by the word © goods,” Mr. Juſtice Foſter roger 19. 


alſo ſays, that money is not within the 10. and 11. Will. 3+ 
c. 23. which makes it a capital offence to ſteal any goods, 

wares, and merchandizes, to the value of five ſhillings, from 
a ſhop or warehouſe, But even admitting that Bank-Notes 
were now taken to be Goods and Chattels by virtue of the 
2. Geo. 2. c. 25. to all intents and purpoſes whatſoever, 
yet it would be impoſſible to include the receivers of them 
under the 3. Will. and Mary, c. 9. and 5. Anne, c. 31. 

becauſe “ Ban- Votes could not be at that time in the 
contemplation of the Legiſlature as goods and chattels. All 
bonds, bills, notes, and other ſecurities were then Choſes i in Ac- 
tion, and could not be included, by any conſtruction, within the 
meaning of the words © Goods and Chattel: ; 2 for thoſe words 
can only refer to the receipt of ſuch things as were Goods and 
Chattels at the time the Acts were paſſed. The ſtatute of the 
31. Eliz. c. 12. takes away clergy from acceſſaries after the 
ſact in horſe- ſtealing; but it has been held that the ſtatute 
only extends to ſuch offenders as were acceſſaries at the time 
the Act was made, viz. acceſſaries at the common law; 
and therefore a man knowingly receiving a ſtolen horſe, if 
be did not alſo receive the felon, was not within the Act. 
lt is true, that ſuch an offender may now be puniſhed as a 
receiver of ſtolen goods under the 5. Anne, c. 31. 


Nd 4 185 AFTER | 


Fofter, 373. 


PE, 
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Monats Cav, AFTER the argument was cloſed, the auditors were or. 


dered to withdraw, and the Jupoks conferred among them- 
ſelves open the ſubject. 


Mx. BARON PERRYN, in January Seffion 1788, after 
ſtating the particulars of the caſe, delivered the reſult of their 
conferenceto the following effect: This caſe was reſerved 
in July Seſſion laſt by Mr. Roſe, and referred to the con- 


fideration of the Jupoes on two grounds. F 1R8T, Ona 


variance between the count againſt the principal, wherein 
the notes are charged to be the property of Stephen Sullivan, 
and the count againſt the acceſlary, wherein they are charged 
to be the property and chattels of Stephen Sullivan. Sk- 
CONDLY, That the receiving of Bank- Notes is not within 


any Act of Parliament which makes receivers acceſſaries 
after the fact. On the firſt day of laſt Michaelmas Term, the 
JupGts, on a conference had by them, directed Counſel to 
be heard on theſe objections ; and on the 14th of November 
the caſe was argued before TEN JuUDGEs with great ability, 
and very much at large, by Mr. Knows. * The Jupcks 
have fince conſidered of thoſe arguments; and with reſpect 
to the firſt objection, they are unarimouſſy of opinion, that 
the word © Chattels,” in the count againſt the acceſſary, 
may be rejected as ſurpluſage. The ſubject of the ſecond 
objection has occaſioned a difference of ſentiment among the 
Jupces ; but a majority of them are of opinion, in which 
opinion I concur, that Calye's Caſe, 8. Co. 33. Channel 
v. Ramſbottom, Yelv. 68. and particular Millar v. Race, 
1. Bur. 457. are in point; and that « Bank Notes” are 
not % Goods and Chattels” within the meaning of the ſta- 


tutes 
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tutes of the 3. Will. and Mary, c. 9. and 5. Anne, c. 31. 
znd that the judgment againſt William Morris, the priſoner 
at the bar, muſt conſequently be arreſted, 


THz priſoner was accordingly diſcharged. 


Dean's Caſe. 
HE priſoner was indicted at the Old Bailey in Sep- 
tember Seffion 1787, for putting off counterfeit 


money, contrary to the proviſions of 8. and 9. Will. 3. 
c. 26, .. 6. by the name of Thomas Dean. 


O being put to the bar to be arraigned, he pleaded by 
Counſel ore tenus, that his name was John and not Thomas 


409 


Men A1 Cao, 


Car 173. 


In what manner 
a miſnomer may 
be pleaded and 
tried ; and a con- 


vict deprived of 


his clergy by 
means of a copn- 


ter plea. 


Dean. The Clerk of the Arraigns on behalf of the Crown © 


replied, that he was as well known by the name of Thomas 
x by the name of Fobn Dean; ;. and ypon this replication 


te iſſue was joined, r BCT 


Tus Sheriff returned a Jury inflanter to try this iſſue, 
and it was found for the Crown; 3 upon which the priſoner 
headed over to the Hog, Nor GviLTy. 


Hz v was s immediately arraigned upon the indictment, * 


put upon his trial ; and the Jury: found him aiv. 


On being aſked by the - Clerk of the FS RY what he 


had to ſay why judgment of ach ſhould not bs. paſſed. 


upon 


410 CASES IN TROWN LAW. 
Dz4x's'Carz, upon him actording to'law, he prayed to be allowed tue 
benefit of clergy. Againiſt this ha, the Couiiſel for the 
Hroſecution filed a counter-plea, which alledged that the 
priſoner was not entitled to the benefit of the 1 
becauſe it had been 2 Hlowed to him. 


TAE Covir gave the — time til the enſuing 
Seſſion to frame a replication to this counter- plea; but he 
died in Newgate in the intermediate time. 


CAN 174. 


Andrew Redman's Caſe. 
A bad indict- 


wn AT the Old Bailey in September Seffion 1787, before 
pres dans A Mr. Jusrics Grose, John Cooper was indicted for 


bel dad 6. grand larceny; AND Thomas Upton, Farrel Kernan, and 
„ ory Andrew Redman, were charged in the ſame indictment, on 
Tenſe of it, the ſtatutes of 3. Will. and Mary, c. 9. ſ. 4. and's. Ann, 


c. Zt. ſ. 5. as acceſſaries after the fact. 


Tux charge in the inditment againſt Andrew Redman 
was in theſe words: © And the Jurors, &c. do further pre- 
« ſent, that Andrew Redman, late of the pariſh of, &c. fix 
te cotton ſhirts, of the value of twenty-five ſhillings, being 
$ other part and parcel of the goods and chattels {6 afote- 
5 ſaid feloniouſly ſtolen, taken, and carried away, feloni- | 
te ouſly did receive and have (he the ſaid Andrew Redman 
te then and there well knowing the ſaid goods and chattels 
te to have felonioufly flolen, taken, and carried away) 
& againſt the form of the ſtatute,” &c, | 

| Tut 
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T.HE words of the ſtatutes are, That if any perſon or RxDMAN'sS 


« perſon ſhall buy or receive any gods or chatiels.that . 


« ſhall be feloniouſly taken or ſtolen from any other perſon, 
« knowing the ſame to be flolen, he or they ſhall be taken 


« or deemed an acceſſary ur acceſſaries to ſuch felony after 
« the fact, &c. | 


Ir was objected, before Mr, Serjeant Adgir, Recor- 


DER, in arreſt of judgment, that in that part of the | 


inditment which ſhould have imputed to the acceſ- 
ſary a knowledge of the felony before committed, the 


framers of it had uſed the preſent tenſe of the infinitive 


mood of the active auxiliary TO HAVE, viz. © to'bave 
1 feloniouſly ſtolen,” inſtead of the paſt time paſſive of the 
neuter verb TO BE, viz, © to haye been felonioufly ſtolen.” 


Tus RxconpeR upon this objeQion reſpited the | 
judgment, and ſubmitted the caſe to the opinion of the 


TWELVE JUDGES, 


In October Seſſion 1787, the priſoner was put to the bar, 
and informed by Mx. JusTics HEATH, that upon 
mature conſideration the Jupges w were of opinion, That 
the indictment might be ſupported by rejecting as 
inſenſible the words which obſtruct the ſenſe, viz. the 
words © to have 3” and then the indiftment would run thus, 
te the ſaid Andrew Redman, then and there well knowing 
* the ſaid goods and chattels feloniouſly ſtolen, taken, and 
* carried away,”? | 


N Tas 
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 RxDNaAN'S X 
Cast. 


(a) See 4· Geo. 1. 
C. 11. 


Casr 175. 


The practice of 


not calling upon 


a priſoner to de- 
fend himſelf 
againſt the fingle 
uncorroborated 
teſtimony of an 
accomplice, is 
rather a matter 
of diſcretion 
with the Court, 
than a general 
rule of law ; and 
a priſoner may 
be convicted on 
ſuch teſtimony, 
if the Jury can 
in their conſcien- 
ces believe ſo 
diſcredited a 
witr.cfs, 


CASES IN CROWN LAW. 
Tu priſoner upon this determination received ſentence 
to be tranſported for the term of fourteen years (a); wo 4 
commence from the time of his convidion. 


” — el 


Durham and Crowder's Caſe. 


LD- BAILEY December Seffion 170% the —_ 
were tried before MR. Baron PerRYN for burg- 
lary in the dwelling-houſe of Hannah More, and ſtealing 


therein a great JOEY: of wearing apparel. 


Tur only evidence which affected the priſoners aroſe 
from the teſtimony of one Francis Fleming, a pawn- broken 
who had been in the habit of receiving ſtolen goods for a 
ſeries of years, but who had impeached a great number 
of the principal offenders, and had been bound over by the 


Juſtices of the Peace to give evidence againſt them, aA 
witneſs for the Crown, 


| Tax priſoner's Counſel, by an examination of Fleming 
on the voir dire, endeavoured to prove bim an accomplice 
in the burglary, in order to form an objection againſt the 
competency of his evidence; on the ground that no pre. 
vious teſtimony of the priſoners guilt had been given, and 
that under ſuch circumſtances the uncorroborated teſtimony 
of an accomplice could not be received, | 


Bur 
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Bur THE CourrT ſaid, that Fleming was to be conſider- DuxnAn and 
ed rather as an-acceſſaty-after the fact than as an accom- 32 , 
plice in the fact; but even admitting that he had been an ac- 
complice, the objection would only go to his credit, and not | 
to his competency, This matter was determined by all the 
JupGEs on the firſt day of the preſent Michaelmas Term. | 
Mr. juſtice Buller had tried a priſoner for felony, and he was 
convicted on the evidence of the accomplice only: he refer- 
red the caſe to the TWELVE JUDGES; and the TEN Jupces 
who were preſent were ' unanimouſly of opinion, That the 
circumſtance of his being an accomplice. went to his credit 
only, and that his evidence might be left with the Jury, 
although it was, entirely uncorroborated by any other 


teſtimony ; and that the practice of rejecting an unſupported 
xcomplice, is rather a matter of diſcretion with, the Court, 
than a rule of law. | 


| Tux Court accordingly told the Jury, that the caſe 
depended entirely on the evidence of Fleming; and after 
ome deliberation, they found the priſoners guilty. 


THis matter was afterwards mentioned to the Jupons, 


and the priſoners. at the end of the Seffion received ſen- , 
tence of death, 


4 
catr ui 
A priſoner com- 


mitted for know +» 
ingly receiving 


part of the cargo 


of a ſhip in the 
Thames, is not 
entitled to be 
bailed; for the 
offence is felony, 
though itis not 
expreſſed to be 
fo in the ſtatute 
2. Geo. 3. c. 28. 
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0 The King axainft Wyer. 


rk Kid säen, MICHABLMAS TERM 1155 


F. deſendant was brought before the Court under a 
| © writ of Hobeas Corpus, and prayed that he might be 
admitted to bail. On reading the return, it appeared that 
he had beeri committed on a charge of receiving part of 


the cargo belonging to a veſſel in the river Ne he 
wel knowing the ſame to be ſtolen. 


Ir is" erated” by on ſtatute 2. Geo. 3. c. 28. f. 12. 


4 That every perſon who ſhall buy or receive any part of 


* the cargo or loading of, or any goods, ſtores, or things of 
«gr belonging to any dip or veſſel in the river Thame, 


« Enowing the ſame to be ſtolen or unlawfully come by, or 
« ſhall privately buy or receive any ſuch goods, ſtores, or 


e things, &c. ſhall, being thereof convicted by due courſe 


6 'of law, (although the princi ipal felon or felons has or hav 
ti not been convicted of ſtealing the ſame) be tranſparted 


for fourteen years, according to the laws in force for 


ce the tranſportation of felons.” 


„II wa$tontiiided Out . of the p priſo oner (6, that * 
offence deſcribed by the ſtatute was a miſdemeanour only, 
and nota felony ; for that as the le gillature had not expreſs- 
ly enacted that it ſhould be a felony, it could not be ſo made 


by tonftruRtion and implication; and that the concluding | 


words of the clauſe were merely explanatory of the time and 


manner of puniſhment, and not deſcriptive of the kind of 


offence. | 
On 


_— = 
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Ou the part of {the proſecution it was Contended (a), tat wrzz's Ce 
the offence for which tho priſoner vas committed was felony, (a) By Mr. Shep- 
uud therefore-ths Court would not admit him to bail. By." **** 
the 3. and 4. Will. and Mary, Cc; 9. ſ. 4. receivers of ſtolen 
goods may be proſecuted as felons; and by 1. Ann. ſt. 2. 
c. 9. ſ. 2 may be puniſhed as for a miſdemeanour, where 
he principal felon is not convicted. The ſtatute therefore R 
under which the priſoner ſtands committed, muſt be con- 
I idered in pari materid; and although the 13th ſection 
(ves not in expreſs, wards declare, that ſuch offenders ſhall 
be.felons,: yet iti ĩs evident they ware intended by the Legiſ- 
ature to be ſo conſideredʒ for by ſection 14. any perſon 
ſtealing or unlawfully, receiving ſtolen goods, knowing the 
ime to be ſtoleny ſhell, on diſcovering two other offenders, 
be intitled to a pardon. for all ſuch felonies. 


Taz Court being of opinion that the offence was 
FELONY, the priſoner was remanded. 


William Howe's Caſe. 4 EYES 


F AT the Old Bailey in January Seffion 1788, William to what manner 
„ 3 - E Eq the ſtatutes for 
Howe was convicted before Mr. Juſtice Hilſon, pre- 


| | | the preſervation 
nt L. C. B. Eyre, on the ſtatute 6. Geo. 3. c. 36. for Lol ſhrubs, roots, 


lc Wboiling and deſtroying in the night-time, hve SHRUBS 8 
6 aled ſtweet buy- trees, of the value of five ſhillings, growing 
d 


an incloſed ground belonging to Robert Palethorp. 


- 


A- 
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Hows's Carzii A DouUBT'arble; Whether the Ratute of 6; Ges. 3. Cb. 


OASIS N RON. b Ay 


which. makes the offence felony,.. puniſhable, with;trauſhor- 


tation fot ſeven years, was, not virtually repealed.'by the 


ſtatute of 6: Geo. 3. C. 48. which, makes. the, offender 
liable to pecuniary pxualties only, on his firſt and ſecond 
conviction. Upon this daubt the judgment was reſpited, 
and the caſe referred to the canWerayion. of aha. TR 
JuncRre won d i ds had Nd h 14 e . 
K r el on Eh, of 15 +}. manage 4 4k i tus 
Tan latute of b. Geo. 3. c. n That all and 
< eyery perſon and perſons who ſhall in the nigbtrtint 
o pluck up, break, ſpoil, or deſtroy, or carry away, any root 
c ſhrub, or plant, roots, ſhrubs, or plants, of the value of 
« fue ſhillings, and which ſhall be growing, ſtanding; or 

« being, in the garden-ground, nurſery-ground; or other in- 


4 cloſed ground, of any perſon or perſons whomſde ver, ſhall 


ebe deemed and conſtrued to be guilty.of FT GM, and the 
« Court have authority to 1 * offenders for 
« ſeven be +. | | 8 wen de r 

| ME s WA 2+ aff 


Tax ſtatute of 6. Geo. 3. c. * C43: lt Che 


c and every perſon who ſhall pluck up, or cut, ſpoil, or de- 


« ftroy, or take or carry away, any root, ſhrub, of plant, 
< roots, ſhrubs, or plants, out of the fields, nurſeries 
© gardens, or garden-grounds, or other cultivated lands, 
« of any perſon or perſons whomſoever, without the conſent. 


cf the owher or owners thereof firſt had and obtained; 


and ſhall be thereof convicted on the oath of one or more 
« witneſs or | witneſſes, before one or more \ Juſtice" or 


4 Juſtices of the Peace for the county or place where the 
* | * D | 6 offence 


e W 


n 
* — 
* 
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once forfeit any ſum not exceeding forty ſhillings, &c. 


together with the charges previous. to and attending ſuch 


« conviction.— Axp if any perſons ſo convicted ſhall 
again commit the like offence, and ſhall be thereof con- 
4 yicted in manner aforeſaid, ſuch perſon and perſons ſhall 
« forfeit for ſuch ſecond offence any ſum not exceeding five 
© poundt, &c. together with the colts and charges, &c. 
« —AND if any perſon ſo before convicted, ſhall a third 
« t;me commit the like offence, and ſhall be thereof convie- 


« ted, ſuch perſon for ſuch third offence ſhall be deemed 
a guilty of felony z and the Court hath authority to tranſport. 


* ſuch perſon for the ſpace of ſeven years.” 


Mr. BARON THomMPs0N, in the February Seſſion follows 
ing, delivered the opinion of the JuDGEs.—At a meeting 
of the JUDGEs, from which only one was abſent, this caſe was 
taken into conſideration; and they areunanimouſly of opinion; 


That the ſtatute of 6. Geo, 3. c. 36. upon which the indict- 


ment is founded, is not repealed by the ſtatute of b. Geo, 3. 
e. 48. ſ. 3. The firſt ſtatute, applies only to the offence of 
ſtealing or deſtroying ſhrubs of the value of five ſhillings, 
in the nig hi- time, and does not at all extend to the ſtealing 


or deſtroying ſhrubs in the day - time, be their value to what 


amount it may. The ſecond ſtatute was paſſed during the 
ame ſefion of Parliament as the firſt ſtatute, and it recites 
the practice which prevailed of ſtealing and deſtroying roots, 
ſhrubs, and plants, many of which, ſays the preamble, are of 


great value; and to protect this ſpecies of property both by 


aan and by night, this Act was made. Theſe ſtatutes, there- 
Ee fore, 


« offence ſhall have been committed, ſhall for the f-/? How's Carre | 
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How's C. fore, are to be confidered in pari materid, as eompoſing ons 
EN) ſyſtem of law, and when taken together their- proviſions 
will ſtand thus :—lf the property taken or deſtroyed; be of 
the value of five ſhillings, and the offence be committed in 
the night-time, the offender | may be proſecuted for the 
felony, under the 6. Geo. 3. c. 36.— If the property be 
under the value of five ſhillings, and taken or deltroyed 
by night or by day; or being above the value of five ſhillings, 
and under forty ſhillings, is taken or deftroyed in the day- 
time; the offender can only be punifhed by the penalties in- 
flicted by 6. Geo. 3. c. 48. . 3.— The Jupoxs therefore 
are all of opinion, That the priſoner was properly convided 
upon the firſt mentioned ſtatute, | 


Tux priſoner was fined One Cys and n 2 


months. 


The King againſt Judd. 
| 1 n 
IN THE KING's BENCH, HILARY TERM 1788, 


5 ENRY JUDD was committed to Hertford gaol, 


ment for felony by a warrant under the hands and ſeals of eleven 


it is not neceſ- | — | | 
ſary to alledge Juſtices of that county, on the oath of George Sworder and 


that ens offences others, charging him © with giving two guineas to one 
was fc!on roufly 
done; it is ſuf- & Daniel Wright, (which D. I/right ſtands convicted of a 


2 r e and in the dwellin g-houſe of the ſaid ge W 


Court to col- 

lect whether tae | 
charge be felony or not, and they will accordingly bail or remand the priſoner . Setting fire 
to a pare cel of durlucfhad wheat, is not felony within 9. ond wk 1. c. 22. 


Cass 178. 


cc to 
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«to diſturb the dwelling-houſe of the ſaid George Sworder.. Jovs' s Car: t 
« AND ALSsO-with giving to Nathaniel Rand, about a | 


« fortnight after harveſt laſt; a guinea and a half, to keep on 
« with the ſaid George . Sworder as the ſaid N. Rand had 
«then begun, and to do him the ſaid George Sworder - 
« all the miſchief he could, except killing him. Axp for 


«being acceſſary with the ſaid M Rand, who was com- 
« mitted to Hertford gaol on the oaths of the ſaid George 


| « Sworder and others, as well as upon his own confeſſion, 
«in wilfully and maliciouſly ſetting fire to a parcel of un- 


« threſhed wheat, in the night, the property of the ſaid 


George Sworder; 3 and which he the ſaid N. Rand hath 


«confeſſed he did at the requeſt of the ſaid Henry Fudd. s 


On Monday 4th February 1788, the priſoner was brought 
up to this Court from Hertford gaol by Habeas Corpus to be 
hailed; and his commitment being read, it was contended by 
Mx. SILVESTER and M. FIEL DING for the priſoners 
that the warrant contained no charge of felony, and there- 


fore he was entitled to be bailed or aaa. was by virtue of 


the ſtatute 31. Gar. 1. c. 2 


Ms. ERS KINE, Mr. MinGay, and MR. GarRonww, for 
the Crown, admitted that the firſt two charges in the 


warrant did not contain ſuch a deſcription of felony as 
would intitle them to expect that the priſoner ſhould be 


temanded 3 hut that the third charge contained a full and 


ſufficient deſcription of an acceſſary at common {aw to the 


flony, created by the ſtatute 9. Geo. 1. c. 22. which 
macts, „ That if any perſon or perfons {hall ſet fire to any 
E e 2 " houle,- 
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ende. 


warrant would be defective, 1 in not charging it to mou been 


| charge him; taking ſuch bail for his appearance to take his 
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© houſe, barn, or outhouſe, or to any hovel, cock, mom, 
ce or ſtack of corn, ſtraw, hay or wood; or ſhall by gift, ot 
<« promiſe of money or other reward, procure any of his 
* Majeſty's ſubjects to join bim or them in any ſuch unlaw- 
« ful act, every perſon ſo offending ſhall be n of "Ons 
without benefit of clergy.” | 


we by 


Tux priſoner's Counſel replied, that acceſſaries at the 
common law, unleſs there was a ſtrong preſumption of 
their guilt, ariſing from an indictment having been found 
againſt them, were entitled to be bailed ; that the warrant 
only charged the principal with wilfully and maliciouſiy 
« ſetting fire to a parcel of unthreſhed wheat,” and no ſuch 
offence was made felony by the ſtatute; and admitting it 
was an offence within the meaning of the ſtatute,” yet the 


done 1 


MX. Jusricz Asnnunsr.— However! improper the de- 
fendant's conduct appears to have been upon the proceed- 
ings before the Juſtices, yet unleſs it appears upon the face 
of the commitment itſelf that the defendant is charged with 

a felony, we are bound by the Habeas Corpus AF to dil- 


trial as we in our diſcretion ſhall think fit, according to the 
circumſtances of the caſe$ the queſtion therefore is, Whe- 
ther there is ſpecified in this commitment ſuch an offence as 
amounts to felony ? It is admitted that neither of the ficl 


"tha 
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two charges amount to felony.” The laſt charge is, that Jov»"s Cars, | 
the defendant was an een, with Rand in wilfully and 
malicioufly ſetting fire to a parcel of unthreſhed wheat, 
without alledging that the offence was done felonioufly : and 
though it is not neceſſary that the word « feloniouſfly” 
ſhould be uſed in the commitment, yet it ought to appear 
on the facts ſtated to be in law a felony, and within the de 
ſenption of the Act. Nowthe ſtatute has only made it felony 
to ſet fire to a cork, moto, or tack of corn, and the defendant 
is not charged with either of theſe, We muſt ſuppoſe, 
that the Legiſlature well knew the meaning of the words 
they have uſed ; and if a Juſtice of the Peace uſes the ſame 
words, we are bound to ſuppoſe that he intended them in the 
{ame ſenſe; but if he makes uſe of other words, he muſt be 
more preciſe. Now, here, a parcel of unthreſhed wheat is 
too looſe a deſcription. It does not come within the deſerip- 
ton of the Act. We cannot ſay how much is meant by 
the word parcel. Twenty ears of wheat may be called a 


— C 5 23Þ = 


parcel ; but can never be conſtrued either a cock, mow, or 
fack. 1 am therefore of opinion, that as the warrant of 


commitment does not charge the defendant with a 
klony, we are bound to bail him. With re gard to the 
ic Wl quantum of the bail; although the nature of the defendant's 
crime is not very accurately ſtated, yet as ſufficient appears 


been the depoſitions returned with the commitment to ſhew 


e: bat he has atleaſt been guilty of an enormous offence, I think 
Ve ought to take ample ſecurity for his appearance, and that 
o& be bimſelf ſhould be bound! in 20001, and four {ureties in 
jool. each, | 

* E e 3 Mx, 


7 
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Juvy's Casx. Mx. JusTicE GRosE,—lt is not neceſſary that the ad 

Ms. Jvscicr ſhould be charged in the warrant of commitment to be done 

difpaſze, and un- felbnicꝰ; it would be ſufficient, if on the facts ſtated We cbt 

ene 14, nt not but ſee that the act was feloniouſſy committed. If 
therefore a parcel of wheat ex vi termini deſcribed. a ch, 


moto, or „act of corn, I ſhould be of opinion that a felony 
. was ſufficiently charged in this commitment, but I think 
that it does not; for if in the act of removing a ſtack of 
corn from a farmer's yard to his barn, a ſmall parcel drop- a 


. ped by accident, the ſetting fire to that parcel would not he 
an offence within the Act of Parliament. As to the ſure- 
ties which we in our diſcretion ſhould require, I am of 
opinion, that the ſecurity mentioned by my brother Alt. 
bur ought to be given, ſince we cannot but ſee that the 

_ defendant has been guilty of a moſt atrocious act. 


TR defendant was bailed accordingly, 


The King againſt Maſon.” 


Cas 179. 


An indictment IN THE KING'S BENCH, TRINITY TERM 1788. 
for a fraud in a | 


obtaining money A T the Quarter Seſſions at Yorce/ter, TromaAs Maso 


under fa | ; | 
* Was convicted on the ſtatute 30. Geo. 2. c. 24. an 


Nats — received ſentence of tranſportation for ſeven years. Th 
you by N indictment conſiſted of two counts. The FSI charge 

S fraud Was . 
effected. that Thomas Aaſon, on the 14th June 1777, “ unlawful 
6 knowingly, and deſignedly did obtain from one Kober 
8 1 Fg Sc hof 
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« Schofield divers ſums of money; that is to ſay, the ſum of Maroi'Canx.. 


« Two Guineas, of the value of T wo Pounds Two Shillings, 
« of the lawful money of Great Britain, of the proper 
« monies of the ſaid Robert Schofield, by falſe pretences, 


« with an intent then and there to cheat and defraud the 
« ſaid Robert Schofield of the fame.” The Second charged, 


that the ſaid Thomas Maſon, on the 21ſt July I777, cc un 


« lawfully, knowingly, and deſignedly did obtain from the 
« ſaid Robert Schofield the ſum of Four Pounds Fourteen 
« Shillings and Six-pence, of lawful money of Great Bris 
« tain, of the proper monies of the ſaid Robert Schofield, 


« with intent then and there to defraud the ſaid Robert Scho- 


« feld of the ſame, to the great damage, &c.“ and ſo con- 
cluding, ** againſt the form of the ſtatute in ſuch caſe made 
and provided. | | 


Tuts indictment was removed by Writ of Error into the 
Court of King's Bench; and two errors were aſſigned. 
Fist, That it does not appear in the firſt count what the 


particular and ſpecific falſe pretences were by which Themas 


Maſon obtained the money of Robert Schofield. SECONDLY, 
That the ſecond count does not ſtate by what particular 
means or pretences, or on what particular. account the ſaid 
Themas Maſon obtainzd the 4 l. 14s. 6 d. with intent to 
defraud Robert Schofield. 


MR. MARRYAT T, for the defendant.—To the firſt count 


theſe three objections may be made. FIRST, The offence 
imputed to the defendant is not ſpecified with ſufficient par- 


deularity. SECONDLY, The charge is repugnant, THIRDLY, 
Ee 4 It 


iſt day of June 
1783, 


4% CAE&BSINOGIRONNG EA WA 


Mazon'sCarx: It does not conclude: n nne peace, or againſt the 
| cnn. of FRG PRs. 


nsbntgb 23 2662 nüt ne 


1280 


"Finsr, The offence | is not ſpecified with fi 
ticularity. * ithout having. recourſe to Lord. Cole" 8 defi- 
nition of the kind of certainty which i is required i in hy 
proceedings, it is ſufficient to refer to the rule which Lord 

(=) cop. 682. Chief Juſtice De Grey laid down in Mr. Harne's caſe (a), 
« That the charge muſt contain ſuch a deſeriptioꝶ of, the 
cc crime that the defendant may know what crime it is which 

| «he. js called upon to anſwer, that the Jury may appesat ta 

& be-warranted in their concluſion of Guilty or Mot guilty 

< upon the premiſes delivered to them; and that the Coyit 

< may ſee ſuch a definite crime that they may apply the pu. 

& njiſhment which the law preſcribes.” 080 This, continues 

F Lordſhip, “ I take to be what is meant by the different 

« degrees of certainty mentioned in the books (5) 3 and it 

« conſiſts of two parts, the matter to be charged," anũ dhe 

cc manner of charging it. As to the matter to de charged 
rc Whatever circumſtances are neceſſary to conſtitute the 
£ crime imputed, muſt be ſet out, and all beyond are ſur- 

4 pluſage. Now the firſt count of the preſent indictment 

does not ſpecify the ſort of pretence by which the money 


re 1 (v) 


ne, is ſuppoſed to haye been obtained: the pretence is of the 
very eſſence of the crime, and conſtitutes the offence. The 
defendant therefore ſhould have had notice of this, in order 


to prepare for his defence; and if the pretence had been 
Fated, he might have been able to have proved, that he 
never made ſuch a miſrepreſentation as was imputed to 
him f (beſides; it is the aſual form of the pregedents of in- 
diAments 


„e 9 
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dictments to ftate:the pretence, In bivil actions, à declara- 

ton ſtating that the defendant, by divers falſe pretences 

and mifrepreſentations, had occaſioned an injury tothe plain 

tiff, or had deprived him of a ſum of money, would be 
adjudged Inſullcient. So would a declaration in a/ſumpſit 

ſtating that the defendant was indebted to the plaintiff for 

divers ſums of money for divers valuable conſiderations} 

then if theſe objections would vitiate a declaration @ fertiori, «$09 . ö ( 

they will apply to an indictment, where greater certainty is 

required. In ſuch an indictment as the preſent, certainty is 

peculiatly neceſſary, becauſe it has been determined that 

there are various kinds of pretences which ate not within 

the meaning of the ſtatute; and it. cannot be contended 

that all theſe determinations were previous to the paſſing of 

the Act z for in the King v. Wheatley, 1. Geo, 3. (c), where (e) 2. Burr. 

the. defendant had been convicted of ſelling malt liquor -by 777: 

ſhort. meaſure, the judgment was arreſtod on an objection ..-. 

imilar to; the preſent. In the King v. Munea (4), where (0) gr 8e E : 

the defendant had been convicted for procuring a OY a 

note by falſe tokens, under the ſtatute 33. Hen. 8. g. 1. the 

judgment was arreſted, becauſe the indictment did not ſpe- 

tify the falſe tokens; and here falſe pretences is equally utt- 

certain In Sparling's caſe (e), and PofplewlPs tafe (J), 00 1. Stra. 497, 

convictions on the ſtatute of 6. and 7. Will. 3. e. 11. were () Stra, 686, 

quaſhed, bepauſe the oaths and eurſes were not ſet forth. 

An indictment alſo has been quaſhed, as being too genekul, 

charging that the defendant male et negligenter p geſi in 

execution of the office of Conſtable (g). So in reſeue it 

is neceflary to ſtate for What offence the patty was im cut y. 

It is no anſwer in this cafe te ſay, thab the-inditmenit 
1b Wes purſues 


—_ 


(FC) 1. Stra. 3. 1 
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Maton'sCair. purſues the words of the ſtatute; for that anſwer was at- 


(b) 4. Burr. 


2471. 


tempted to be given in the caſe of Davy v. Baler (h), and 


over- ruled: THAT was in an action ontheſtatute 2. Geo. 


2. c. 24. for preventing bribery at elections; and the judg- 
ment was arreſted, becauſe the declaration only ſtated that 
the defendant did receive a gift or en without en, 
ing what he recerved as a reward, | 


? SxcoxpLy, The charge is repugnant, It ſtates. that the 
defendant obtained divers ſums of money, To wir, the ſun 
of Two Guineas. The ſum alone is repugnant to divers 
ſums ; and if it be rejected as ſurpluſage, it is equally fatal, 
becauſe then it does not ſpecify what ſums he did obtain, 


And if this count were to be adjudged ſufficient, without 


particularizing either the ſums which the defendant obtained, 
or the pretences by which he obtained them, it would be 
equally ſufficient to ſtate that he had obtained divers bea 
without ſpecifying what . ot were. 


T HIRDLY, This count 5 not dal eie 2 


the peace, or againſt the form of the ſtatute. The. former 
of theſe is a ſufficient objection to this count, for every in- 
dictment ought to aver the offence to have been committed 


againſt the peace. It is equally neceſſary that every indict- 


ment on a ſtatute ſhould conclude contra formam flatuti, 


The judgment upon the preſent record is, "T'RANSPORTA- 
TION, which is a puniſhment not known to the common 
law ; and therefore, if warranted at all, muſt, be ſo by ſta- 


tute. But it is ſaid in 2. Hawk. IX C. c. 25. ſ. 116. 
that a judgment by * ſhall never be given on an in- 


8 dictmen 
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« and no judgment at all can be given upon it.“ It muſt be 


obſerved, that this, is not an application to quaſh an indict- 


ment, which depends on the diſcretion of the Court; but 


this indictment comes before the Court by Writ of Error, 


and if the Court ſee that the indictment is defective, they 


are bound to reverſe the n (i). 


As to the SECOND Count it was objected, that it was 
manifeſtly defeQive, inaſmuch as it did not contain a charge 


of any crime either againſt the common lay or ſtatute law. 


Mz. CALDEcoT, for the Crown. —In anſwer to the 


objection, that the charge in the firſt count is too general 
and uncertain, becauſe it does not give the defendant 


ſufficient notice to prepare his defence; it cannot be denied 
that the uſe of this general form of indictment is in many 


inſtances eſtabliſhed law; as in thoſe of a common ſcold, 


where it is not neceſſary to ſpecify any inſtance. So in 
charging the offence of keeping a bawdy-houſe, it is faid 


in Hawkins (a), that it is needleſs to ſet forth any cireum- (a) 2. Hawk, 
ſtances. The like for keeping a gaming-houſe, or for 
conſpiracies. So in all caſes of barratry z and Hawkins 
ſays (3) « it is, enough to charge that the offender is a com- (3) 2. Hawk, 


P. C. 
% mon barrator, without ſhewing any of the particular ; Pg TIM 


* facts; for barratry is an offence of a complicated nature, 
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« dictment at common law, as every ind Sdment which Mason'sCazx. 
does not conclude. contra formam flatuti, ſhall be taken 
«to be; and therefore, if an indictment do not ſo con- 
c clude, and the offence indicted be only prohibited by 
« ſtatute, and not by common law, it is wholly inſufficient, 


(i) 2. Burr. 
1127. 


P. C. c. 25. 


ſ. 57. 


«* conſiſting 


ef 


* 
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Mien Carts 4 conſiſting in the repetition of divers acts in diſturbande 


of the common. peace, all of which it would be too prö-· 


"6 lix to enumerate in the indi ment. o If then in't eric 
ſo defined, it is only neceſlary to ſtats in the indiAment tit 
the defendant is a barrator, - whete the modes in which 2 
perſon may illegally move and promote ſuits art certainly 


infinite, it is equally urmeceſſary in the preſent inſtance to 


ſtate more than that the defendant obtained the money by 
falſe pretences ; for upon the principle of notice, it is in 


itfelf much more likely that a defendant ſhould know the 
particular acts of fraud and deceit which he has praftifed 
againſt the proſecutor, which is the preſent caſe, than where 
the proſecutor is at liberty to range through the tranſactions 


' of a. defendant's whole life, which is the caſe in a charge df 


barratry. It is admitted that all the caſes cited were before: 


the 30. Geo. 2. c. 24. except that of Rex u. Hheatley (c); 
and that caſe was determined on the ground that it was, not. 


an indĩctable offence. Befides, this general form of indict. 
ment on this ſtatute has obtained ſo long in practice, that 
it ought to be conſidered as eſtabliſhed law. And it has 
been held by this Court i in many caſes, and particularly i in 
thoſe on the game laws, that printed forms, ſuch as! thoſe 


in Burn, ſhew the general ſenſe and underſtanding of, 


the profeſſion. This form of indictment i is continued i in 
the, lateſt edition of The Crown Circuit Companion, which, 


though not a book of authority, affords hiſtorical evidence 
of the uſe of this form at the Old Bailey ; "and 3 in point. 
of fact i it is well k known that many perſons have been tranſ- 


ported. for. this © offence under this form of indictment. At 


all events, there is no ground for the objection i in this in- 


dictment; 
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dictment; for it ſtates. the ſums: of money of Which the IIA sow's Cas 

proſecutor was defrauded, and the times when the fraud was 

committed. To this it is objected, that the charge is 

repugnantz- becauſe it is ſtated that the defendant bend 
diuers ſumt of money, that is to ſay, the ſum of two 

guineas. But it is ſufficient if one charge be ſtated under 4 

the videlicet. With reſpect to the ſecond count, it is 2:4 

good, as charging the defendant with an Wen at common 

la, namely, for nn E 43345899 

2.4; Won biuod. 1 | 8 


0 An „eser: in W was dere 105 tha Mints; 


LITE. 


8 


= ED _— ——  — — 


"ions e objeAions have been made on 
the part of the defendant ; but the material one, on which 
found my Judgment, is, that the indictment does not | 
ſtate what the / falſe pretences were. The queſtion is not 
2 new one'; for I remember a caſe when I was at the bar, 
though the name of it does not occur to me now, and 1 
argued it on the analogy to the caſe in Strange for obtain<' 
ing a note by falſe tokens, which entirely governs this. 


That was a caſe on the ſtatute 33 Hen. 8B. e. 1. which makes 
it an offence to obtain money or goods by falſe tokens. The 
ſtatute 30. Geo, 2. c. 24. only enlarges the deſcription of 
the offence i in the ſtatute of Hen. 8. Both ſtatutes are 
made in pari materid; and whatever bas been determine 
in the conttruftion of _ of them, i is a ſound rule of con- 
firuQion for the other. The judgment was arreſted in 


1790 1781 


the caſe i in Stro ge, beca 6 becauſe the indifment did not ſpecify 


13nd 


ve fu tokens ; then by by the tame realon an indieiment on 
11419143 N nei 61 | 
the 


] 'I n 


/ 
\ 
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Matos Ozzy, the 30. Geo: 2. e. 23. Which ſpeaks of falſe protünen 
muſt ſtate what the falſe pretences are, otherwiſe the in- 
dictment is bad: there is n diſtinction between the two 


caſes; the ſame objection which held in the one muſt allo 
prevail i in the other. With reſpe& to the form of the in- 
dictment; I am clear that the precedents have not been 
univerſally in the ſame form as the proſecutor's Counſel 
has ſtated, for it was otherwiſe i in the firſt indictment on 
this ſtatute which I ever tried; the indictment did Rate 
what the falſe pretences were. The other objeCtions h 
ſeem to have great weight in them; but it is not _ 
to conſider them in this caſe, becauſe I am of opinion t 
the firſt objection is fatal, and that the judgment b 
reverſed. 


— 


Gnosk, J.—I am of opinion, with my brother Buller, 
that the objection, that the pretences are not ſpecified, is 
deciſive, and for the reaſons, mentioned by the defendant's 
Counſel ; that the defendant may know what he is to de- 
fend, and the Court may ſee what puniſhment they ate to 
inflict. Theſe reaſons apply to all offences. The caſes, 
mentioned at the bar, of a ſcold, of barratry, and keeping 4 


a gaming-houſe, differ materially from this: they conſiſt of 
ſeveral facts; this of a ſingle one. This is a charge for, a 
preciſe crime, and therefore it muſt be alledged. With 


reſpect to any practice to the contrary, founded on any 
faulty precedent, if ſuch a practice has prevailed, it is time 
that it ſhould be rectified. But ſuch practice cannot 
always haye obtained, for I recollect having tried ſeveral 

defendants 
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defendants on indictments which Rated what the falſe. 
pretences were. Therefore, without going further into 
the caſe, I am clearly of opinion that the indictment can- 
not be e | 


Tur ene un the judgment, and ordered that 


the defendant ſhould be ſet at liberty. 


The King againſt Davis. 

| * 
EIS was a caſe on THE BLAck Act, reſerved by 
Mr. Baron PERRY, at Hereford Summer Aſſizes 


1788, for the opinion of the TWELVE JUDGES. 


Tux words of the ſtatute are; © That if any perſon or 
« perſons ſhall wilfully and maliciouſly ſhoot at any perſon. 
© in any dwelling-houſe, or other place, every perſon ſo of- 


a. 
e ee 


Cas 180. 


An indiment 
on the Black 
Act, for ſhoot - ä 


ing at any per- 
ſon, muſt charge 


that the offence 
was done “ ii 
cc Fully AN DM 


(0 licoufly,”? 


© fending ſhall be deemed guilty of felony, and ſuffer death 


&« without the benefit of clergy.” 


Taz InDIcTMENT ſtated, © that James Davis, being an 
ll-deſigning and diſorderly perſon, of a wicked and malici- 
«ous diſpoſition, &c. &c. with a certain piſtol, loaded with 
«-unpowder and a leaden bullet, which he the faid James 
« Davis in his right-hand had and held, he the ſaid James 


Davis did unlawfully, maliciouſh, ann ſhoot at 


3 One , &c. &c.“ 


Tun 
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Dv Can. Tus Oer wns, Whether the ind C ent ou by 
any poſſible. conſtruction, or implication, be fupported + the 
drawers of it having neglected to purſue the very words of 
the ſtatute, by leaving out the word © wilfully,” and in. 


ſerting only that the offence was committed « Wr 


8 . and felonioully. * 


*, A „ 


od * Tur Jenone aſſembled at Lord Kenyon's houſe on 22d 
See alſo Cox's February 1789; to conſider this queſtion, and the point was 
Obere de werd very much debated.—Some of the Jupoxs thought that the 
r word wilful was implied in the word malicious; but a great 
5. Kür. % majority were clearly of opinion, that as the Legüllature 
had, by the ſpecial penning of the AR, uſed both the words 

c wilfully” and © maliciouſh, they muſt be underſtood 25 

25 a deſcription of the offence 3 and that the omithon, in th 


preſent indictment, was fatal to its n 


— 1 
k wy 4 . 


% 
— i, 1 * 


Tus "I at the enſuing Alas, was ordered FE 


a 


Carr 187. Green g Caſe. 
On an informa- T the Summer Aſſizes at Maidftane 1788, Vila 
art . Green was tried before LoD LoyGHBOROUGH on an 


<p bro 1 information filed by the Attorney-General, on the ſtatute 


his duty, if it of 19. Geo. 2 c. 34. for aſſaulting and obſtructing Stephen 


Officer va Jefferies, „one of the Officers of the Cuſtoms of our Lord 


dane hal be © the King, duly conſtituted and appointed,” in the due ex- 


| Gifcharged. ccution of his ſaid office, p 
Ir 


——y —_ _— — „ * 1 8 


\ 
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Ir appeared in evidence, that Stephen Jefferies had been Gaxrn'sCarry 
a Cuſtom-Houſe Officer many years; that he had taken 
the oaths. initiatory to that employment; that he was 
a native of Sicily, and a ſubject to the King of Napless 
that his mother was, an Italian, and that he had receiv=, 
ed an Italian education; but that he was told by the Cap- ' 
tain who brought him to England, when he was between 
cight and nine years old, that his faiher- gs an Engliſhman, 
tho” he had no remembrance whatever of that fact himſelf, 
cither with reſpect to the n father dale, #42 
or the Aen. he profeſſed. | 1 IH | a 


„ 


5 ie ee proſecutor, upon his own oy 
ximiſion, is an Alien; and by the Act of Settlement no 12. and 1g. wi, 
Alien can hold any office under the Crown of England. 

The indiAment ſtates, that he is an Officer duly appointed; 
but an Alien cannot be duly appointed; and even if he had 
been made a Denizen, or naturalized, it would not have 
rendered him a competent proſecutor on this indictment. 


Tux defendant was acquitted. 
Dr, 
1 F: B&H TE 24; 
a * ; f os * 24 
£C £33: 
F f * ** 
" : "+ % 
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Casr 182. 


A caſement is 

not within the 
ſtatutes of 4. 

Geo. 2. c. 32. 

or 21. Geo. 3. 
c. 68. 


CASES IN CROWN LAW. 


i 9 15 Ca We” 21 (boni ee 
"John Senior's C 
TRAD $49 


A* the Old Bailey in 1 Seffion 1788, John 

Senior was indicted before Mr. Serjeant Aalr, "Re 
coRDER, pleſent Mr. Juſtice Ga and Ai. Figs 
Groſe, on the ſtatutes 4. Geo. 4. C. 34. and 2. Gb. 3. 
c. 68. for loniguſly ſtealing one windrw caſernent; f 
iron, lead, and glaſs, the property of the fr of the 
Middle Temple, fixed to a certain building fitua e in Ela, 
Court, he having no. title, ot claim. a tle 38 . 


"Ic $111 
I 4 is (021 2988 AIboow £ 
| as „glelo bas dojs! 


"op Cue The ſtatutes be whichthisindifAment 
i founded, among the ſeveral articles which hey enume- 
rate, / do notmention. bead acaſement,” The 4. Gb. 4. 01. 
dn, that « whoever ſhall ſtcal, rip, cut, ot Beak Wien in 
u tent to ſteal, any lead, iron bar, iron gr ate, ir 1 en pennen 
ce iron rail whatſoever, being fixed to any dwelling-houſe, 


« &. ſhall be tranſported for ſeven years.” The 21. Geo. 


23.0. 68. gives the Court 2 diſcretionary. 705 either to 


- * if *C>1 + "4 oO FEE SE 
81 * ” L EY 3 + ws 


| © intent to ſteal, any copper, braſs, eee 


— 3; fte 


ü 


of — ws 
e131 11U9gÞ/ 


* 
2 


* 


1 
0 
eiſ 


ek igaim 
Hon 300 
40 gniblon 


2u; frive „basti 
- i009 517 ui 


SLi bi 


+ = 
"+ 2 
- 


2728 Sl 


tranſport for ſeven years, or to impriſon for a leſs time, 


ſuch perſons; who ſhall © xps cut, Agar e 


cc ture, being fixed to any dwelling-houſe; &. he latte 
Act being made to remedy the defects of the 4. Gen, 2 
e. 32. the words & topper, braſs, bell metal, art not td be 
tukeir as ſubſtantiye nouns, but as deſcriptions; _— 
fixtures which the: Legiſlature: intended to. protect. I 


former Act mentions every i ſpecific article : by Pape * das 


— Ul 72 930 01 of w 5791+ . 


the article * the ſtealing of Which the p reſeng ind; ment 
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was preferred, i is not m e the 188 muſt go with= $xxro02's 


2 . 2 . e 15 
4 Nil Y: N 74 3.16 | bl 75 1 ” 2 June 
"ork. . e priſoner v was is infAed for for a fimilar olfencelih xd iv 
the December! Seſſion following, before Mr. Juſtice } Wil- 20 8 s 


fon, in ſtealing a caſement from a Rair-caſe inBarngrds mn Th 
and acquitted: upon the authority of this determination. (2) | 


t jo ats H oy 

At the Lent Aſſizes for EC tuch . ; Would b. hates 
yl NINE Was indicted”. which he might take awd, and on 
before Mr, Gould on the Rae! his death would go to his perſonal 
tute 21. er 6. for ftealing repreſeritatives, and not to the heir 
a wooden gate, with an iron ſpring of the inheritance. Nor can this gate 
latch and claſp, and two pieces of be conſidered as a fence © ſet up” in 
called es, fixed in 3 certain yard belonging to the dwel- 
—— cn lence, ao mew th to the dwel- Lag hong. There ng caſe at 
Leun. — The Kingſton on. the Ratute 3. Geo. 2, 
wk WE; IS apy that this gate c. 33. for ſealing brafs locks from 
a do be lifted on and an unfiniſhed and untenanted houſe 3 
5 ure z it cannot and the Juve xs held, that as fix - 
dered as fixed to tures of brafs were not mentioned in 
the freehold... Suppoſe a tenant not that Act, the indictment could 855 

e P we leaſe ſhould put up be porn * . 


Ry 18 871 | - ach 3 ID 
97 1909215 10 80 5 5 Ha 
lers Cate, e 
ami ler & ' William Wa 1 10} 1170 1 11813 9 ** 
J A Scotch Co- 
AT the Old Bailey i in December Sehen 1786, pteſent — 59 


Mr. Juſtice Wirsow, and Mr. RecokDtsy: William ſworn in as 2 
Waller; bne of the Second Middleſex! Jury, being, a#:b® Cour: of Cri. 
2 Member of he K IRE ob Scorx AN, Ohjected te Mina dun, by 


the ceremony of 


de ſworn by the uſual oeremony of Kriss MO the: Books — vp his 
but offered to take the oath according to the ceremony — 


82 own religion, er u e I vw 13 


Tas Itlisn o 15 ** 5 In 7 " J19VY -A quam: 10 + 
ee there was no obj e Sono h ing ad- N e 
3 310 #3. 0 
ROE 133570 ah in th ths br, ee caſe, ante, 34 


xcordingly, - 
N ad ; Ff 2 2 Cock. 


. fot. 


430. 


ca 184. 


Lure, If un- 
lawfully obtain- 
ing and con- 
verting the 
goods of a tradeſ- 
man, under a 
falſe pretence of 
being ſent for 
them to ſhew a 
cuſtomer, is ſe- 
lony? 


"> 
Nl 1136 Tk. * 
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sR 217, 2459 
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ens, 
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A 51 We ae in December SefHon W Tſtac 
Cockwaine was indicted before Mr. Juſtice Wixsox, 
for feloniouſly ſtealing two men's hats, the property of Ben- 
jamin Rankin; and the Jury found A SPECIAL VERDICT, 
« 'That the priſoner, on the 7th November 1788, went to 
« the ſhop of the proſecutor, a Hatter in Leadenhall- ſtreet, 
« with an intent wnlawfully to obtain and convert to his 
< own uſe the goods mentioned in the inditment and told 
<« the ſaid Mr. Rankin, that a Mr. Sanſom, who lived in a 
“ neighbouring ſtreet, was going out of town early the next 


E morning, and wanted a new round hat, and deſired that 
«+» © he, the ſaid Mr. Rankin, would take ſome hats of that 
| 7 e Kind to ſhew to Mr . Sanſom 3 that Mr. Rankin went ac- 


«.cordingly to Mr. Sanſom's, in London-ftreet ; and while 
e he was gone, the priſoner returned in about three minutes 
« to the ſhop. of Mr. Rankin, and ſaid to a ſervant - man of 


2 Mr. Ranttin 's, who had been in the ſhop when the pri- 


< ſoner firſt went there, ( Your maſter is at aur houſes, anf 
6 he has ſent, me, and ſays, you muſt give. me the cocked hat 
« and; round bat that are in the window 3, that the ſeryapty 
« man accordingly, then and there, delivered to the pfl 
the ſaid two hats, who went away with them, ang 


| « converted them. to. his own uſe z and that the ſaid Mc. 


« Rankin "did not ig truth and in faQ fend him or any 
« other perſon for the faid hats. | But whether, under theſe 


« circumſtances, the ſaid Fact Cockwaine i 18 guilty of felony 7 


9 1 5 4 


* * 


« the Jurors pray the direction of the Court. And if bee,” , 


Tas 
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Tan verde was afterwards drawn up as a ſpecial caſe, 


and referred to the coi ion of the TwELVE Junces; 


but no determination on it has yet been publicly FR 
and er N in i son 


- 
4 


2 
— 
. 
* 14 


ae 2 * 2 4 bs 4 3 
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— Re 1 * Fr | Woodcock's Caſe, 


gr 1500 Bailey January Seſſion 1789, William Wd: 
cock was tried before Lokd CHiET Baron Eve, 


preſent. Mr. Juſtice Abbur/?, and Mr. 'Serjeatit- Adair, 
RecorDER, for the wilful murder of Silvia Woodcach, his 


: F S 43 ES - : 
— 5 4 4 — 7 49 'S. . : 
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Ix appeared in evidence, that ſhe was found lying in a 
ditch,” in a narrow lane, called Robinſon's Lane, in the 
vieitity of Chee, in the county of Dddleſex. Ihe bad 
received Gght wounds about the Pes nes abs neck, 
which" Lcctmed to have been inllicted with che el 


end of 
blunt Inftrliment ; and was ſo exhauſted with the loſs of 

blood;” Us to be apparently dead. The body was taken to 

Oe, poor-houſe, put into a warm bed, and by medical 


2 reſtored to life. In the courſe of ei eight hours, hours 
$ to be ae 
by = 


14» » : NN 


thi is C trophe | had happened. The overſeers of 


Dei ü hig U 1 


iſh, therefore, thought, it expedient to defire e 5 


dance of Am gikkrate, fe or the purpoſe of taking her infor- 
? zol. N 


aal iQ Noni v- 
mation in legal form, | 
Ff 3 Mx. 


ce 
MIN 


ore: 


ſhe recovered her ſenſes to ſuch a r | as 
to give a credible relation of the circumſtances 


47 
Cocxwainz's 
Casz, a - 
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CASE 185 
* Cx! 


In murder, the 
declarations of 
the deceaſed 
after the mortal 
wound is given, 
may be received 
in evidence, 
though the party 
did not expreſs 
any apprehen- 
ſion of approach- 
ing diſſolution; 
but the exami.. 
nation of ſuch a 
perſon taken by 
a magiſtrate ex. 
" TFrajduically can. 


A not be received. 
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Wooreazre: Mn. Ria, a Jullice of tit Peate forthe Evan, 
— attended at the poor-houfe accordingly. He found the 
informant, who was a baptized mulatto, and tiative'6f 


the Eaſt-Indies, i in a ſtate of perfect recollection. He told 
ber, that he was a magiſtrate come to take het exami- 
"nation, and admoniſhed her to ſpeak the truth; unt bs 
F ſhe appeared ſenſible of the impiety and dangers of falſe. 
_ hood, he adminiſtered an oath to her, and received her 


information; 3 which * reduced, in her on words, Jiitb 
writing. He afterwards read it over to her with gent 


deliberation, and gave it to her to ſign, and ſhe malt ber 


mark on the paper in approbation of its contents? "The 
- magiſtrate then ſigned it himſelf; and being proved 805 ori the 
trial, it was read! in evidence. u on 


& 99 ax aonoting 
Dort | 


Soi, allo 8 from the Galle of the oe ayes 
chat ſhe died in about eight · and · ſorty hours Akte e ex 


© amination had been taken, and that it was impoſſible: from 
_ the firſt moment that ſhe could live long z but tharalthough 


"tha retained her ſenſes to the laſt moment, and repeated the 


a 


circumſtances of the ill uſage ſhe had received; ſhe never 


int 


erpreſſed o or ſee ſce med ſenſible of her approaching diffolution. 
| Theevidence, independant of the infarviation ot Aol 


of the deceaſed, was of a very pteling And urgent hte 


1 wa ach 
. . againſt the priſoner. 5 EW 
H 9201 30911003% 33 Wy noiftogsb' 


2 . 4 


” - *_ „ Unpzn theſe, circumſtances 3 a queſtion ac6le with rt 
5 Cour, Whether the evidence which had been a tained 


from the deceaſed could legally be kk wi th the Ju ur) ryt The 
| 9 99089 5 28 be 2 f 

8 2 1 arid 
% 114 


CASES FN CROWN LAY. 
learned Judge therefore, ſtated the caſe to them, indepen- 


dant of that evidence, ; and then ſtated his opinion of the 
ie the examination to the following cf effect. 


1 N afl, 5 SSt 102 1 S nt ib 


1 Cu. Baron ETRE.—If I was ſatisfied that the caſe 
was quite full, without the circumſtances which the deceaſ- 
ed has diſcloſed, I ſhould willingly omit to ftate them as 
evidence. againſt the priſoner, becauſe there is ſome 
difficulty as to 1 the legality of their admiſſion. -G Great a a 
crime of this nature muſt always appear t to bet. yet the en- 


quiry into it muſt proceed upon the rules of 2 The 
.mpſt . and ordinary ſpecies of legal Evidence con- 
ſiſts 1 # the « depoſitions of witneſſes taken on oath before 


Tx 


the Jury, in the face of. the Court, in the preſerice of the 
priſoner, and received under all the ad vantages which ex- 


wren ctoſs - examination can give. But beyond 
this kind of evidence there are alſo two other ſpeckes” which 


on (3401 L Ot 38 


e admitted by, law : The, one is che dy dyin declaration | 


NOLG egy i 


of 0a perſon who has received 3. N 
other is the examination of à priſoner, an ee poſitions 


of the witneſſes who may be produced aga 82 a. mn, taken 


os JT, 


«Hicially, before, a Juſtice of the Peace, by virtue of a parti- 


391.1 


cular. Ad of P arliament, which authorizes Magi trates S to 
take Tych « EXAm AN and directs that they ſhall be | return 


% 6 IG 2 22 
ed to the Court of Gaol Delivery. This laſt ſpec cies "of 


II! TSF 


depoſition, if the deponent ſhould die between the time of 
, examination n and the trial of the priſoner, may be ſubſti- 


MT 1 5 the room of that 22 voce deffidtonp Wich the 
| . 9 af. 5 1 130 \ 1 22 
ent, if if h wing, could a one f ave 2 is adlititted 
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Woopcocr's 
Cask. | 
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230 


Woovescr's | 


Cass. 


We & 


it was a voluntary and extrajudicial act, performed at the fe- 
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to Which doubt I entirely ſubſcribe, «Whether, the e mina 
tion of the deceaſed, taken in writing at the poor-houſe by 
Mr. Read, the Magiſtrate, is an examination of the nature 
I have laſt deferibed ? It was not taken, au che ſtatute di. 
rects, in a caſe where the priſoner was brought defore him 
in cuſtody; the prifoner therefore had no opportunity of 


contradicting the facts it contains. It was not in the dif« 


charge of chat part of Mr. Read's duty, by which he ih en 
hearing the witneſſes,” to bail or commit the priſoner; but 


and prudent act, yet being voluntary, and under cireum- 
am dath, it cannot be admitted before a Jury as evidence; for 
. 17246 hen * upon oath, 
Judicially taken. nn 028M lo Peck is 


Bor although we muſt trip this examination of the 
ſandtion to which it would have been intitled, if it had bee 
jams purſuant to the directions of the Legiſlature, yet ſtill 
it is the declaration of the deceaſed, figned by bertelf, Hit” 
it may be claſſed with all thofe other confirmatory declara- 
tions which ſhe made after the” had received the mortal” 
wounde, and before ſhe died. Now the getieral principle” 
on which this ſpecies of evidence is admitted is, that they? 
ate declarations made in extremity, when the party is at he 
point of death, and when every hope of this world is gone; 
when every motive to falſchood is ſilenced; and the mind is 
induced by the moſt powerful conſiderations to ſpeak the 
truth: a ſituation ſo ſolemn, and fo awful, is conſidered by 

the 
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poſed by a poſitive oath adminiſtered in a Court uf Juſtice, © 
But a difficulty alſo ariſes with reſpect to theſe declarations; 
for it has not appeared, and it ſeems inipoſible to find 
out, whether the deceaſed herſelf apprehended that ſhe was 
in ſuch a ſtate of mortality as would inevitably oblige her 
ſoon to anſwer before her Maker for the truth or falſchood 
of her aſſertions. The ſeveral witneſſes. could give no ſa- 
tisfactory information as to the ſentiments of her mind upon 
this ſubject. The ſurgeon ſaid ſhe did not ſeem to be at all 
lenſible of the danger of her ſituation, dreadful as it appear 

ed to all around her; but lay, ſubmitting quietly to her fate, 
without explaining whether ſhe thought herſelf likely to live 


or die. Upon the whole of this difficulty; however, my judg- 
ment is, thatinaſmuchas ſhe was mortally wounded, and was 


in acondition which rendered almoſt immediate death inevit- . 
able; ; as ſhe was. thought, by e every perſon about her to be 
dying, though it was difficult to get | from her particular ex- 
planations a as to what ſhe thought of herſelf and her ſitua- 
tion; her declarations, made under theſe circumſtances, 


ought to be conlidered by a Fury, as being made under the 


impreflion of her approaching diffolution ; for reſigned as 
ſhe appeared, ſhe muſt have felt the hand of death, and con- 


ſidered herſelf as a dying. woman, She. continued to re- 5 
peat the fats ſhe diſcloſed rationally and uniformly, from 


the moment her ſenſes returned, until her tongue was no 
longer capable of performing its office. Declarations ſo 


made are certainly intitled to credit; they ought therefore f 
to be received in evidence: but We degree of * credit 


to which they are intitled muſt always be a matter for the" 
£4 24h A * ndl OL eie. 1 


the law as creating an obligation equal to that which, is, im- fx anal 's- 
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Wavrooe's ſober: conſideration of the Jury; under all the circumſtance 
MILE 
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. 257); » 1” OLD-BAKLEY FBRUARY $ESSIONS 4789.9 
In what name Tran tee Geo. 
A 


. ˙ ©: 68," for ellis k quiatity bf leid'klizea>16 the 
An Kas, \'Wor-Housr of the Poor of te Old Artillery Ge 


g r and che property was laid to belong to d tb Tig of uh 


Parliament; mmm Ground.” e act} 10 nongrey 
fach Truſtees ö | 
not being incor- DE 63 elligs L aft 


* By an AR of Parliament paſſed 14. Geo. 3. c. 30. cer- 
tain perſons therein named, And "their ſucceſſors, to be 
elected and appointed under and by virtue of the ſaid Act, 
are appointed TrusTEEs for putting in execution all the 


powers thereby given for providing a Work-liouſe, and 
„ employing and maintaining the poor of the ſaid Ot 
74. -» tery Ground, or any matter or thing concerning: n 
aid 3 0 fn and all fixtures, furniture, and other things bought ot pro- 
©... ©. vided for the uſe of the poor, are veſted in the faid Truſtees 
+2 +» and their ſucceſſors, for the purpoſes of the Act. And then 
ti goes on intheſe words: © And the faid Truſtees arefitre- 
< by empowered to prefer or order the preferring vf any 

bill or bills of indictment againſt any perſon or perſons 

*< who ſhall ſteal, take, or carry away any or any part of 

* ſuch things ; and the monies and things which ſhall be ſo 

| 6 * ſtolen, | 
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ut ſtolenz takenyrori carried away; ſhill-in every ſuch indict- Ssang res 
te ment be laid and deemed, and taken to be the property 0 


Cast. | 


« of the Truflees of the Poor of the Old Artillery Ground. 
« And every indidhent ſo preferred ſhall be held Ty in 
«lay to all intents and purpoſes,” 


rn „ Wwndngcs”” - 9 * 


Tas QuzsTjon was, Whether the indifment had well | 
laid the property? And the Court held that it bad not; fr »*+ 4 


as the Act of Parliament had not incorporated the Truſtees, 
and by\that means given them collectively a public; = Amen 5. de ok 
the property ſhould. have been laid as belonging to AFB. 


C. Ne. by their proper names, and the words © Truſlecr of — an 
& the Pour of the. Old Artillery Ground ſubjoined as à de- ante, p. 244+ j- 


0 DA de 156 


ſcription of the capacity in which they. were authoriſed by 2me 189 
x | >: nere gu 


the Legiſlature to act. nt gie 20 


, a N | ey beet 
10 O, D ore sg ams: T0 724). 116 TA 
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| E101 159 Ala. 
DA bis} 33: Meni yo ba TIS D TING 
- Denby! 5 Cafe, 5 1 5 
1 the Gaol Delivery ſor Kingfton in the 4 of 
A g on Thurſday 26th March 2789, John Edwards 
was in che calendar of commitments on a charge of having i, fo 
burglariguſly/ broken and entered the palace af his Grace arge bi, 
theiefr thbifbop of . at eee » 2 ſuſpicion 


9119 IIS 101 189943 


that the witneſs 
„6 bn * 45 1 I's * 1 n TY" < 44 A has been tam 
pered with by 
Ons Deny, a witties, whoſe eee Uns che the priſoner. 


Magiſtrate had been taken in writing, purſuant to. the ſta- 
tutes of r. and 2, Philip and Mary, C. 13. and 2. and 3. 
Philip and Mary, c. 10, on being produced before the 

an unn in ſuch a manner as to induse a 


very 


+14 
* 


» 
Dana * * 


9 


K. 4 Py 2 


(=) Mr. J. Could, 
with the con- 
currence of Mr. 
B. Hotham. 

(5) A fimilar 


application was 


refuſed by Mr. 
J. Gould at the 
laſt Efſex Aſ- 
ſizes, 


Catt 288. 
Qucre, Whether 
contriving to 
exchange goods 
of no value 


for goods of va- 


ue, under a 
falſe pretence, 
can be conſtru- 
ed felony, 


on this ground the application was refuſed SPN, 


und Hoſier, in Panton-ſtreet,. Clate-matket; and that oh 


1 | 


CASES 'IN CROWN LAW, 
very ſtrong ſuſpicion that he had been'timpered with on the 


| behalf of the priſoner. The Chard Jury rHerdfore applied 


the 6 Colrt for the eden uten bates the Nat piftac, 


= n!: MY 0 19 £7 2&2 * 4 — 
- 


Bur the Counr (a) were of N That 15 0 the bel 
evidence was the vivd Voce teſtimony of Denby himſelt 
they could not ' abandon that, and refort to the ſecondary. 
kind of evidence reſulting from his written depoſition HAY 


9 * — 13 _ N W.% . — #7 $ EL % A $ v% © qi My 
* | WS * | K 


*Jokn. Wilkins's Cle. 


AT the Old Bailey April 'Seffion 1799, — 
was indicted for ſtealing thirty-fix pair of filk ſtock- 
ings, and twelve pair of thread ſtockings, the property of Mil- 


liam Wayte. "The Jury found the following fads, and the 


Caſe was reſerved " the N of the TWELVE JUDGES. 


 Casz, That the 3 Mr. Wante, was'a Hatter 


the gth February preceding the trial, he delivered two 


| parcdls, containing the goods mentioned in the indiQtinent, 


to his apprentice, with directions to carry them to Mr. 


Heath, a cuſtomer. That as the apprentice was going up 


| Ludgate-hill, with the parcels under his arm, he was met 


by the priſoner at the bar, who aſked him where he was 
going; and the apprentice anſwered, © To Mr. Heath's.” 


That the priſoner, producing a ſmall parcel, replied, © I was 


<< juſt going e to your maſter's with this parcel here, do 
« you 


CASES ILN4 CAOWN' LAW. 443 . 
« you take it, and give it to your maſter; there is a letter Wrist. 
c« inſide, and it muſt be immediately-forwar to Mr. ca. 
« Brown,” ; That, the apprentice then delivered the two 
parcels for Mr. Heath to-the priſoner, and the priſoner deli. 
vered his parcel to the apprentice. That the. parcel which 
was delivered by the priſoner only contained old rags of ® LIK FG 
value; and that by falſely pretendin that be was oing to . 
the buſt of the proſscutor for Mr. Hearh's parcels, he 1 25 3 
contrĩved to make this exchange of parcels, with an intent A 
to unlawfully obtain and convert to his own uſe the goods 141 Pak 
mentioned in the indiQment z but whether he is thereby 7225 


guilty of the crime with' which he is FSI, the Jurors | 
neee 


Tan ee a] peſt remains beſore the Jobo, K 
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c 9 einn N Fearſites Case. MANI (x9) 
ode as gum r (Toe Sittings of the King's Bench f 6 xd 


cannot be receive *' i. A VB! 


ed of the inſor- after "Trinity Term 1779, John Fearſhire Ne 


mation given tried before Lord MANSFIELD | on an indictment 'for a 
before a Magi- Wit "4:14 ABI ETON Ns 
rate, either in miſdertacanor, © | | | 

felony or mi. ai $5G5h cac - 200, bib "gene! 
demeanor, not- 2 


— Tus Count forthe prckilicn ktwabjhet ts Mu rde 
5 evidence of the information which had been givetiagaitift ths” 
defendant before a Juſtice of the Peace, and on Which the 
Jellies had granted wartkae is ppt als NR 


6} ow [| {uw} « i 1503 wits csi £11. 38 Laine: 


4 - Ia; Devine, Counſel for the defendant, obe Sted te 

dar, the admiſſion of this evidence, on the ground, that as it was 

"Phil. the duty of the Magiſtrate to take itſormations in wiking, 

Mart. c. 10. the preſumption of law was, that he had taken the informis: 

©. © tion in writing in the preſent caſe 3 and that as the written 

inf ion, which was the beſt evidence, was not pro- 

; r to ſupply the 
| want of it. 


15 e. 5 


Tur Counſel for 2 > Ga replied, That ih 
practice of Magiſtrates, nor the ſtatutes of Philip ang M 
required the information of witneſles to be taken in . 

ing, except in caſes of treaſon, felony, « or very 'high and | 2g- 
gravated miſdemeanors ; and that i in e li ght 
cenie, Ls: the pteſent, the conſtant practice 5 


* * £724 0 FT? 197 [4s $87 & & x. 20 2 © 971 
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to take the parole evidence of the witneſs on oath, and do Framniny's 
diſpenſe will the form bf relucing it into writing 2 


Loxp Manerrxu6)4eto adage the 8 * the eaſe o 
take all charges, of whatſoever nature, kind, or gomplectien ans, 135, 246. 
they may be, in writing. In the e preſent. caſe parole teſli⸗ vi 5 
mony cannot, at any rate, be given o of the, ſubje& matter of. B 
the information, unleſs it be previouſly ſhewn, that the in- ts” 
3 did not give his depoſition on oath, and that his 2 = your 
"Pf mation \ Was. Nok; 1 reduced into writing. But I am of 
opinions, that. a5 it is the indiſputable duty an a 


of Peace. to take the in forma 
preſumption is, tat he bag in this caſo deve: his n hey 
taking it in writing, and therefore the * evidence now 65 1 was fa- 


oured with this - 
neee eee W π¹ ; A caſeby Mr, Ser 
2£W ien Frier 2 Prem bots * AEES. - 
Heftion | 
1 
Tux parole . was III the ef . 


defendant FO FSH r{ yer can 3 E 


hn off #£ 10) war if} nbi 110 


* 5 70 ff — 4 1 wt » » b 


JS M4 


eee e e ep ei Slog on o2ub 
The King againſt Sloper. C 19h 
| Vide Ante, 81, $2. oy 
It & lad. 34 3 
W caſe we Jury acquitted the priſoner on the fifth 


38 


ae found the following SPECIAL Vzzpicr: 2 


6 That the riſoner, Foſeph Sher, was, n the 26th of 


& October laſt, an officer r employed i in the bukineſs relating 
ce to the Poſt-Offce, to. wit, it in Lamping and facing letters 


" which were brought to the . — Poſt-Office, ſituate, 
* &c, 


Gir ,0035970Uut 


a 


SrtorERr's 


_ Car. 
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| & 29, to be ſetit from London by the pot z and being fuck” 


te officer, did on the 26th of October; &c. fectete a letter,” 
ct ſubſcribed with the name 7. Price, dated the 26th 


0 October 177 1, and directed to Mrs. NA, Price, Hay, 
c Breconfhire ; which letter came to the hands and poſſeſſion 


«of the ſaid Joſeph Spor, being ſuch officer as aforeſyd, 
« and which letter contained therein a Bank-Note in the 


| cc words and figures ſet forth in the indictment.— Tur 


« the priſoner did ſecrete the ſaid letter in the execution of 
« his office as a Stamper and Facer, without opening the 
& fame, from the 26th October to the 16th December, and 
without knowing that the Bank-Note above-mentioned: 
« was contained therein, but with intent to defraud the 


| n $M 


2-7 1559 

TRE determination of the Jon ES this = was 
never publicly communicated. The priſoner appears in the 
calendars of the Gaol of Newgate until July 1777, in which, 


| feflion he remains for judgment; but in the following Seſ- 


Lion, viz. September 12797, there is no account of him. 


-*+Y 


ES ACCOMPLICE, : 
1 THE information of an accomplice taken in writing under an exa® 
mination before a Magiſlrate, may be read in evidence on the trial 
of the priſoner, if the accomplice be proved to be dead 4.24 
2 An accomplice who has been admitted by the Magiſtrate as an evi- 
dence for the Crown, is not thereby exempted from proſecution 119 
3 An accomplice may give evidence before a Grand Jury to ſupport an 
indictment againſt a payiiceps criminis - . th 5 2, a: 859 
4 A priſoner may be found guilty on the ſingle uneorroborated teſtimony 
of an accomplice —_  » ho - - — 412 


ACCEPTANCE. N Force. 


ACCESSARY. - e STOLEN Goops. 


1 An acceſſary to felonious ſhipwreck is not within the ſtatu e 4. Ges. r. 
c. 12. unleſs he belongs to the ſhip _ h | 


2 An acceſſary may controvert the guilt of the principal, actwith Hf 
ing the record of his conviction | = — i 263 
TEE A IT D. . 1 


1 Aiders and abettors are not within 8. Eliz. c. 5. againſt privately 
ſtealing from the perſon | $ 


2 To aid and aſſiſt a — obtain notey; by hs Rice of . 
ping, will make the party a principal in the Hark ah as”? . 
| ALIAS DICTUS. | 


I If the addition be placed after the alias difus, and not after the 
name, the Court will quaſh the inditment 3 ** 


4NGLISEA. 


1 A felony committed in Angleſea may be tried in the county of 
as the next adjoining Englich county to Wales wy Salop, 


ARRAIGNMENT,. 


1 A perſon mutus et ſurds à nativitate may be arraigned for felony, if 
intelligence can be conveyed to 1 by ſigus or iymbols | 


; 111 


106 
2 A 


* * 


n D 


| 2 A perſon deaf 1 the viſitation of God may be arraigned, tried, and 


tranſported, although no mean can be found through which to convey 
intelligence to his mind * - J "= 


ARSON. 


I Settin fire to paper, in a drying loft, belonging to a -mill, is not ſets 
ting fre to an — or. the N an 2% 51, 55 

2 A pxiſon is a houſe, within the meaning of the 14 
3 A tenant in poſſeſſion of a copyhold meſſuage is not guilty of arſon 
dy burning it, although it has been ſurrendered to the ule of the mort. 
ga 1 for it is not the houſe of another while =o tenant continues in 
enmon - - 217 
4 A tenant in poſſeſſion under an agreement — a leaſe for three years 
from the leſſee who held under a building — is not guilty ef arſon 


by ſetting the houſe on fire 219 
5 Ihe ſtatute of 9. Geo. 1. c. = does not vary the nature of the 
offence of arſon, as at common law 220 
6 A tenant from year to year is not 3. way bo arſon by burning the houſe 
of which he is in poſſeſſion; but if by firing his own houſe he thereby 
burn the houſe of another, he is guilty of the crime of arſon 235 
AS PORTATION. Vide LakcENY, 
AVERME NT. 
1 * As follows, 1 that is to ſay,” is a ſofficiem averment that the tenor of 
the imitrument is ſet out 76 


2 In forgery, averring a general intent to at is ſufficient, without 


ſetting out the particular mode in which the fraud was intended 77 

3 An indictment for forging * a certain paper writing, purporting to be 

the laſt will, &c.“ is ſuſhcient, without averring that ht (nod hb will 78 

4 As fellows, ny is to ſay,” do not bind the "= to an exact 'regi« 

146 

The words © in manner and form following, that i is to ſay,” do not 

bind the party to recite the inltrument verbatim —_ .198 

6 The word. © tenor” has ſo ſtrict and technical a meaning as to make a 

literal recital neceflary ibid. 
7 The word « fries. implies and: binds the party te an 

recital x 399 note f 


AUT RETOIS ACQUIT. Ts 


WE The iſſues of autrefors acquit and not gnilly cannot be ned vj th 


fame. Jury at the ſame time ; 4336 


2 A priſoner acquitted of forgery on a variance between, the ee 
produced in evidence, and the recital of it in the indictmen 


ome autreſors acquit to another indictment for the ſame "lag 390 


RG 

"BACK": « 
In what caſes an accomplice, admitted as: King's evidences way et 
1 to 8 Ws" ; 149 


— * 
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2 A priſoner connipitted for. ki h treaſon done without the de, cannot 
be admitted to bail by Juſtices of Gaol Delivery, upder . 
Corpus AQ, or diſcharged by proclamation 

3 Receiving part of a cATBP, * to 2. Geo. . c. 28. is nota ballabie 
. offence . . RY | * 


BANK-NO TES. 10 "VE? Larceny, aer, 


BIG AMV. 


14 ſentence of jaitation | - not concluſive evidence 5 an indig- 
ment of bigamy; its validity * be „ as having been ob- 
- tained by, alan aud fraud 148 


BURGLARY. 


1 Where the /ſe/oxy is laid to conſtitute the 4ur * an ttt, of the 
— and enter! ing is a virtual acquittal of fealing in the del 
ling- bouſe, but not the fimple lar . 37 
2 On an indictment of bur burglary the Ee may be acquitted of breaking, 
and found guilty of ſtealing in the dwelling-houſe - bg 
3 The apartments of lodgers ſhall be conſidered as their reſ ve 
* well -bouſes, if the owner does not ſleep under the ſame roof go 
4 An outhouſe, ſeparated from the manſion by an open paſſage eight 
feet wide, and not connected jo the manſion by ny fence, is not within 


the curtilage 145 
5 A houſe under repair, but not inhabited, is not the dwelling-houſe of 
the owner, though part of his property is depoſited in it 190 


6 A garret' made uſe of as a workſhop, and rented, with a ſleeping · room, 
by the week, is the manſion-houſe of the lodger, if the landlord dues 2 


ſleep under the ſame roof 
7 The name of the owner of the houſe mult be Rated i in an indigæment IX 
burglary 243 


8 Lofts over coach-houſes and ſtables, if converted i into lodg; ng-rooms, 
are the dwelling-houſes of their reſpeAlivei inmates, A there is an 
outer door common to them all 227 

9 Burglary may be committed in a flop adjoining to a houſe, thoug 
there is no internal communication between them 320, 321 

10 There muſt be both a breaking and an entering to conſtitute burglary; 

and the breaking mult be ſuch as will afford the burglar an opportunity 
of entering, fo as te be able to commit the fe vlony | 342 

12 A houſe, the whole of which is let out in ings, and'has one outer 
door common to all its inmates, is the mann _ of its ſeveral 


inhabitants - SST 364 
C. 
ec A TTLE.. 
1 "Horſes, mares, ve colts, are included under the word eattle | in the 
9 Geo. 1. c. 22. e 
8g 2 ' CLERGY. 


* 1 y 
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NN 
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CLERGY. 
1 A peereſs convicted of felony within clergy, ſhall be diſcharged KY 
out burning or impriſonment 142 


2 In what manner a perſon convicted of a ſingle felony * | be deprived 
of his clergy by means of a counterplea 409 


CLERK OF ASSIZE. 


1 The clerk of aſſize has not a lien upon the records in his cuſtody for . 


fees; and if he draws an indictment with unneceſſary prolixity, he 
may be order 1 pay the extraordinary expencdte 207 


COIN. Vide Evipencs, FELONY, TREASON, 


1 What ſhall be conſidered as a putting-off nn money, within the 
meaning of 8. & 9. Will. 3. c. 26. 2383 


COMMITMENT. : 


2 A priſoner committed for high treaſon, in North America, who is only 
triable before the King's Bench, or under a ſpecial commiſſion, cannot 
8 3 to bail under the Habeas _—_—_ Act, by Juices of Gaol 

elive | 16 

2 A od WM t Edi on meſne proceſs, on an extent from the 
Crown, 1 under the Commiſſioners warrant, may he diſcharged q o- 
ad the commitment by the Commiſſioners, if they have — = 
probable anſwers for unſatisfaFory ones 

3 In a commitment for fe/ony, it is not neceſlary to alledge that the offence 


was done felonioufly ; it is ſufficient if it 1 to be felony from the 
general words of the warrant 418 


CONFESSION. 


1 A confeſſion obtained from a priſoner by means of promiſes or threats, 
cannot be given in evidence 


248 
2 But fas, though diſcovered by means of ſuch an sf confeſſion, 
are admiſſable 


3 The facts muſt be proved independently of the confeſſion 11. 
4 A priſoner cannot be 9 on the uncorroborated evidence of his 

owfh confeſſion 119 
5A perſon who is diſcovered to ) have purchaſed ſtolen property, is a com- 


petent witneſs to prove that fact, although = diſcovery was made'by 
means of an extorted confeſſion 329 


Vide EVIDENCE. 


CONSPIRACY. ar 


1 To marry in a falſename, for the purpoſe of raiſing a ſpecious title to 
the eſtate of the perſon whoſe name is aſſumed, is a conſpiracy 3 

2 It is not neceſſary, in conſpiraty, to prove any direct or ſpecific overt 
act of conſpiring z but the Jury may _— that fact from the ſeveral 


circumſtances of the caſe 41 


3 A conviction of conſpiracy erp the competency of the conviet as 4 
witnels 382 


— 


rn 


D . 


DEAF AND DUMB. 


Vide ARRAIGNMENT, No. 1, 2. 
EVIDENCE, No. 40. 


E. 
ESCAPE. 


1 To facilitate the eſcape of a priſoner committed 12 ſuſpicion only, is 
not within the meaning of 16 Geo. 2. c. 31. 10S 


EVIDENCE, : 


I The information of an accomplice, taken in writing by the Chief 
Juſtice of the King's Bench, .purſuant to the ſtatutes of Philip and 


Mary, may, after proof of the death of ſuch W be read in 
evidence againſt the priſoner 


| 14 
2 The MusTer-Book of the Navy-Office is good evidence to prove the 


identity of the ſuppoſed * on an indictment for the forgery of a 
ſeaman's will 23, 24 


3 An executor named in a ſubſequent will, by the ſame teſtator whoſe 


_—_ is charged to be forged, is not a competent witneſs to prove the 
or 


ry 25 

+ One witneſs only is neceſſary to prove high treaſon, where there is no 
corruption of blood 43 

5 If a banker pay a forged draft, and do. not debit the account of the 


perſon whoſe name is forged with the 8 ſuch perſon i is a compe - 
tent witneſs to prove that his name is for 


80 
6 An indid ment for robbery on the hig hwway 18 Cupported by evidence of 
robbery in a develling-houſe $3 
7 On perjury in an anſwer in Chancery, if the name ſubſcribed to the 
anſwer is proved to be the hand-writing of the defendant, and that he 
was ſworn, it is not cues to give evidence of the defendant's iden- 


„ tity 33, 54 
3 A Mahbomedan may be ſworn on the Alcoran, and give: evidence on an 


indictment for a capital offence 58 
9 The Sian MANUAL is evidence on an indiftment for taten from 
tranſportation, to prove the Jawful cauſe by which the priſoner was 


"i 
The Sran MANUAL cannot be pron in evidence to reltore the object 
"of it to his competency | 


11 A convict pardoned cannot * a witneſs until the pardon has paſſed 
the Great Seal 170 ibid. 


12 An indictment for ſtealing a cow cannot be ſupported by. evidence of 
ſtealing a herfer 5 109 


"I An infant cannot, under any | circumſtances, give evidence except 
n oath — 1114 


15 o give evidence againſt a priſoner, under a hope that the conviftion 
of ſuch priſoner will tend to procure the cony:ed huſband of the witneſs 


Gg3 his 


102 
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his free pardon, will impeach her credit, but not deſtroy her compe. 
ten - - 1 
15 What "—_— neceſſary to ſupport an indidtment of high Wes 
on 8. &. 9. WI 3. e. 26. 8 | 1 
26 The bare delivery of # threatenit ſetter te a thitd perſon, direQting 
him to carry it to the proſecutor, is prima facit evidence of his | 
the contents - . 1᷑4 3 
17 A ſentence of jaRitation is not concluſive evidence againſt an indi 
_ = bigamy ; for proof may be given of its having been obtained 
by frau n - 
18 The ſuppoſed drawer of a promiſſory note, unindonſed, and not > 
ble to order, having received i genetal relenſe from the holder, is a com- 
| 1 witneſs to prove that the name of the drawer is forged. 83 
19 The Ai, prius record is good evidence on an indictment for perjury 
which ſtates the oath to have been taken before oh, of e Judges o 
Aſſize; although it ſtates, in the uſual f that the trial in which the 
. perjury was committed was before = udges Es 
20 A ball of indiftment found upon the evidence of an accomplice is 
good, although fuch accomplite was carried before the Grand Jury 
by means or an illegal order | 3 159 
21 The ſuppoſed obligor of a forged bond, on being releaſed by the obli. 


gee, is a competent witneſs to prove the forgery - 167 
22 On an indictment againſt an apprentice epliting as a ſoldier, the 
indentures muſt be proved by the ſubſcribing wiineſles 134 


23 The qdraqwee of a bill is a competent witneſs to prove that a receipt, 
| Aindertes for the value of it, is forged, on reotivins; A RELBASE — 
the indorſee a 2 214 
24 Uttering an order for the payment of money, under a falſe repreſents- 
tion, is evidence of knowing it to be forged 223 
25 And if a good bill be uttered under a falie aſſertion, it is evidence ef 
intended fraud _. = . - 2. nd 
26 A forged bill of exchange may be given in evidence on an indifment 
for the forgery, though it is not ſtamped - 2446, 241 
27 Confeſſions obtained by promiſes or threats cannot be given in evi- 
dence; but fads, though obtained by means of ſuch illegal eonfeſſiod, 
are.admiſhble 3 ot: | 249 
28 Parole teſtimony may be given of a bill of exchange on an indictment 
for forging it, notwithſtanding tbe bill is proved to be in exiſtence; for 
the polfeſfon of the holder is the poſſeſſion of the priſoner, and he is not 
bound to produce it againſt himſelf | | | 269 
29 Copies ot written documents may be giyen in evidence, if the ori- 
nals are in the hands of the parties, and they refuſe, on notice, to produce 
_ them 3 . 23 In notes 
3+ There is no difference with reſpe& to admitting copies in eviderice, 
between civil actions and criminal proſecutions 273 in notes 
31 An atteſted copy of a letter admitted in evidence againſt a priſoner 
upon a preſumption that the original had reached his hands ibid. 
32 Parole evidence ſhall not be given of the examination of priſonets, 

if the Magiſtrate negletts to take it in evriting 28383, 446 
33 To repel the teſtimony of a witneſs, on the ground of intereſt, the in- 
tereſt muſt be ĩinunediate and direct — 237 


34 What evidence is inſufficient in forget rg 
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35 The declaration of a convict at the moment of execution cannot be 
given in evidence as the declarations of a dying man 303 

36 A priſoner cannot be convicted on the ſingle uncorroborated evidence 
of his own confeſſion ö | ö 


5 * 3 
37 A counterfeit — produced in evidence, although it is Ans 
1 


ſmooth, and no impreſſion of any ſort diſcernible on it, will ſupport an 
indictment for counterfeiting to the ſimilitude of the legal coin, &c. 32x 


38 The daily book of a public priſon is good evidence to prove the time 


of a prifoner's diſcharge - 331 
39 No teſtimony can be received except upon oath; and an infant under 
ſeven years may be ſworn, if ſhe has proper underſtanding of the 
nature of an oath — - 346 
40 A witneſs, Bugs deaf and dumb, may be ſworn and give his teſti- 
mony on an indictment for felony, if intelligence can be conveyed to 
and received from him by means of ſigns and tokens 3 5.45: ado - 
41 A Scotch covenantor may give evidence in a criminal proſecution, on 
being ſworn according to the cuſtom of his ſeR, by holding up his hand 


without kiſſing the book - - 348 
42 A principal felon is a competent witneſs on the ſtatute 22. Geo. 3. 
c. 58. againſt an acceſſary for receiving ſtolen goods | 353 


43 The non redelivery of a hired chaiſe is prima facie evidence of a tor- 
tious converſion 1 TR 7 356, 360 
44 4 perſon who has no notion of eternity cannot be examined as a wit- 
neſs - N 75 366 
4; A perſon convicted of conſpiracy cannot be a witneſs 382 
46 Aconvi on 31. Geo. 2. c. 10. for taking a falſe oath; who is par- 
doned before judgment, is a competent witneſs againſt the perſon who - 
ſuborned him to cemmit the offence ; for, by the allowance of the par- 
don, he is reſtored to his former competency and credit 396- 
47 An information, before a Juſtice in caſe of murder, made by the 
deceaſed on oath, may be given in evidence on an indictment of petty 
treaſon and murder, although the informant was not at the time appre- 
henſive of her impending diſſolution, and although ſuch information be 
ſigned by one witneſs only 76 e 399 
43 The practice of net calling upon a priſoner to defend himſelf agai 
the ſingle uncorroborated teſtimony of an accomplice, is rather a matter 
of diſcretion with the Court than a general rule of law ; and a priſoner 
may be convicted on ſuch teſtimony, if the Jury can, in their conſciences, 
believe fe diſcreditable a witneſs — | 41S 
49 An alien, who has been appointed a Cuſtom-Houſe Officer, cannot 
give evidence on an information for obſtructing him in the execution of 
is duty; nor will ſuch an information lie £22,423 


. $0 In murder the declarations of the deceaſed, after the mortal wound 


given, may be received in evidence, though the party did not pre, 
any apprehenſions of approaching diſſolution ; but the examination of 
ſuch a perſon taken extra-judicially, although by a Magiſtrate, cannot 
be received | — 8 18 
$1 A Grand Jury cannot receive in evidence the depoſitions, which a wit- 
neſs has ma U 
has been tampered with by the priſoner Ln I | 
$2 Parole evidence cannot be received of the information given before the 
Magiſtrate, either in felony or miſdemeaxor, notwithitandiug luca 
information was got reduced into writing abs 
a 834 FELONY. 


efore the Magiſtrate, on a ſuſpicion that the witneſs 


« 2 $8+=—>, 
2» 


* 


N D E X. 
F. 

FELONY. 
1 It is felony in a ſervant of the Poſt- Office to ſteal owe ſingle Bank note 


from a le: ter committed to his care, although the 2. Geo. 2. c. 26. ſ. 3. 
which makes it felony, mentions Bau notes in the plural number ** 
2 A perſon indicted for felony, in ſtealing. a commiſhon to ſettle the 
boundaries of a manor, cannot receive judgment of træſpaſi, if, on ſpecial 
verdict, the Court decide that his offence was not felony 17 
2 It was not felony, by the common law, for a caſhier of the Bank to 
-embezzle an India bond committed to his care, purſuant to the 
12. Geo. 1. c. 32. but it is now made felony by 15. Geo. 2. c. 13. 
ſ. 12. =, h be - TY b h 2 
It is not ſe lomy to ure another to be executed by the mean of givin 
| y n hon a falſe charge of a capital offence * 4 
5 It is not felony to convert goods belonging to the huſband, which are 
obtained from the cuſtody, and by the conſent of his wife 49 
6 To obtain goods animo furandi, under pretence of purchaſing them is 
felony, if the ſale was not compleated at the time of a converkon, 
notwithftanding a delivery by the vendor . 9s 
7 It is felony to pull the wool from the bodies of live ſheep or lambs 
 animo furandi —_— ' $:%S 181 
$ So felony may be committed by ſtealing the milk from a cow ibid, 
9g To obtain a horſe under pretence of hiring it for a day, and then ſelling 
it, is felony, if the hiring was azimo furandi 211 
2 obtain property from another by the practice of ring · dropping, is 
© felon | - - 231 
11 A * of petty larcenies cannot be added together ſo as to conſti- 
tutegrand larceny; nor any number of grand larcenies ſo as to con» 
ſtitute a capital offence 8 - 265 
1 felony to receive Ban- notes knowing them to have been 
| - . - 4⁰4 
- 73 It it felony knowingly to receive any part of the cargo of a ſhip lyin 
in the river Thames, although it is Bs ſo expreſſed in the 2 Os 1 
e. 2, 


£ - 414 
14 Setting fire to a parcel of unthreſhed wheat is not felony with 


9. Geo. 1. c. 22. - PT OE og 4 008 

15 Sucre, If volawfully obtaining and converting the goods of a tradeſ- 
man, under a falſe prefence of being ſent for them to ſhew to a cuſtom 
er, be c B ® aGgh 


FORGERY. 


7 A receipt to a caſh memorandum is not a receipt or acquittance for the 
ayment of money within the 2. Geo, 2. c. 25. againſt forgery - 9 
2 The perſon whole name is forged is not a competent witneſs to prove 
the forgery 7 2 5 
3 Forging an order, in the name of a ſilverſmith, for the re · delivery of 
R Py from Goldſmiths Hall, 18 within 12. Geo. 2. C. 26. and I 3+ Geo. 3. 
1 | - - 
4 Forgery may be committed by making a mark 
perlon hs; — F 


— 


5 
in the name of another 


5 Forging 


* . — _ — w- »—” 


* 


i 1 N D 2 X. 


x Forging an eee copy of the Accountant General's certificate is within 
the 12. Geo. 1. c. 32 1 f - 62 
6 Forging a Scotch Bank- note is not within the Engliſſi ſtatutes againſt 
forgery — 8 66 

7 In forgery, an averment of a general intent to defraud is ſufficient, 
withour ſerting out the particular manner in which the fraud was in- 
[tended to be accompliſhed ? 3 77 
$ In forgery of a will, “ a certain paper writing , purporting to be the laſt 
will,” &c. is ſufficient, without averring that it was a laſt will 78 
g Forgery may be committed in the name of a perſon whe never had exiſt- 
ence * - 33 
10 Forgery may be committed of an inftrument, though ſuch an inftrument 
as the one forged does not exiſt either in law or in fact 103 
11 Forgery may be committed of the Jaft will and teſtament of a perſon 
who is hvin , 3 . - 104 
12 What ſpecies of order for the delivery of goods or the payment of 
money ſhall be conſidered as the ſubject of forgery within 7. Geo. 2. 
c. 22» | 96—118 
13 To indorſe a real bill of exchange in a f.9itious name is forgery, 
although the uſe of a f#itious name was not eſſential to the negotia · 
tion - | ” 187 
14 A forged Bank- note, although the word *©* poxnds” is omitted in the 
body of it, and there is no water- mar in the paper, is a counterfeit 

note for the payment of money - 18 


5 
15 To alter an entry of money received made by a caſhier of the Bank 


in the Banx Boox of a perſon keeping caſh there, refixing a figure 
to increaſe the amount of the far, . 13 22 a receipt for 
money ” 3 8 — 189 
16 A receipt indorſed on a bill of exchange in à ſictitiqus name is a for- 
gery, although ſuch name does not purport to be the name of any par- 
ticular perſon 8 | - 216 
17 Vtterjng an order for the payment of money under a falſe repreſentation, 
is evidence of knowing it to be for g "TAS NS 
13 To utter a bill with the real ſignature of an exiſting perſon, purport- 
ing to be the indorſement of ſuch perſon, under a falſe aflertion that the 
_ uttering it is the perſon whoſe indorſement it purports to be, is a 

rau 3 | - 222 


1 *. what certainty the perſon intended to be defrauded muſt be 
- Ueten Ws 8 239 
20 An order for the delivery of goods, to be within 7. Geo. 2. c. 22. mutt 
be poſitive and compulſory 8 300 
21 Forgery with intent to defraud the Stecuards of the Feaſts of the Sons 
of the Clergy, is within the ſtatutes which make forgery a capital of- 
ence | 


7 55 . 323 
$2 A bill of exchange under the ſum, and not in the form, required by 


— 


the ſtatute 17. Geo. 3. c. 30. cannot be the ſubject of a capital forge- 


ry ä - 368 
23 A perſon who has for many years been known by a name which — 
not his own, and afterwards aſſumes his real name, and in that name 
draws a bill of exchange, is nat guilty of forgery, though the bill was 
drawn for the purpoſes of fraud — 172 
14 An indictment will lie for forging the /aft will and teſtament, although 
. thy ſuppoſed teſtator ĩs proved to be alive | 39x 


FRAUD. 


k M D N £7 


FR A U D. See Frroxv. 


x To utter an order for the payment of money under a falſe aſſertion ot 
being the 2478 of it, is a MISDEMEANOR, if it * that the order 
was made for the purpoſes of fraud 


226 
2 An indictment for a fraud by falſe tokens, or by falſe pretences, muſt 
d what they were 2 #13 


FREEHOLD. 


1 What ſhall be conſidered as fixed to the freebold 208, 
2 A churchis a building within the meaning of 4, Geo. 2. c. 32, and an 
_ indictment for ſealing lead affixed thereto; need nat ſtate the perſon or 
_ the property in whom the freehold reſides 


3 7 2 the ſtatutes * to . affixed to the ae 


G. 
G AOL DELIVERY. 


1 The power of Juſtices of Gaol Delivery, with reſpect to diſcharging 
priſoners by proclamation, or 8 to _ Kunde the Habeas 
Corpus AQ © hn 


ol 
HO MICID E. 
1. Accidental homicide may be en, if ĩt happen i in the - hs of 
an illegal act | 
2 er If awoman who in a tranſport of paſſion kills a hs 


o is about to take the man ſhe cohabits with to priſon under a war- 


on which turns out to 8 illegal, is guilty o of murder or manſ/laugh» 
ter | 211 


$:e EVIDENCE, 


- 


HOUSE. 


x The penalties of ſtealing in a dwelling-houſe do not extend to the caſs 


of a priſoner ſtealing the property of another in his oy houſe 399 
Fide BURGLARY, 1 


INDICTMENT, 


I, 


INDICTMENT. 
4 The manner in which an indictment againſt a bankrupt for — 
” ks effects mult charge the offence 


2 The Court will not IAN the PRES an indiftment after pl 
pleaded 


3 A priſoner on his acquinal is intitled to a copy of his indiftment . 
4 No 


of. + „ 
4 No copies of any indiftment for felony ſhall be given at the Old Bailey 
101 


without ſpecial order, on motion, in Court | 
The word wilful is not neceſſary in an indictment of perjury at com- 
mon law; but it is indiſpenſibly neceſſary in an indiftment on the ſta- 
tute - 25 6 
6 In an indiftment on 9. Geo. x. e. 25 · for maliciouſly ſhooting at a 3 
and colt, it is not neceſſary to aver that they were cattle within the 
words of the Act n 70 
An indictment for forging te a certain paper writing, purporting to be 
the laſt will,” &c. is ſufficient, without averring that it was a laſt will 58 
8 A relative referring with equal uncertainty to two antecedents, will 


vitiate an indictment | — — 87 
9 An nm murder muſt ſtate that the priſoner gave the deceaſed 
a mortal wou - 85 99 | 
10 An indictment on x6. Geo. 2. c. 31. for facilitating an eſcape is bad, 
if it ſtate, or appear in evidence, that the priſoner whole eſcape was aſſiſt - 
ed was committed on up ci only | 


- 100 
11 If an indiment be good in itſelf, tautologous words ſhall be rejected 
as ſurplnſage , 7 : 113 
12 An indictment for perjury at an aſſize, may alledge the falſe oath 
to have been taken before 9xe of the Judges named in the commiſ- 
ſion E — | 154 
13 An indictment found by a Grand Jury upon evidence illegally adduced 
18 2 | — - "IM 
14 The extraordinary expence incurred by drawing an indiftment with 
_ unneceſſary prolixity ſhall be paid for by the drawer of it 208 
15 In an indy ment of forgery, a defcription, to a common intent, of the 
perſon intended to be defrauded, is ſufficient 239 
16 An indictment for burglary, or for ſtealing in the dwelling-bouſe, 
muſt ſtate the name of the owner-of the houſe 243 
17 An inditment for ſtealing the goods of a corporation muſt lay the 
property in the name of the corporation, and not in the names of the in- 
_dividual members who compole it 2444 
18 An indictment for an aſſault with intent to rob, muſt ſtate, that the 
aflault was made with an ive weapon, and alſo that a demand of 
money, &c, was made | - 251 
19 An indictment on 4. Geo. 2. c. 31. for ſtealing lead affixed to a N 
need not ſtate the name of the perſon in wnom the property, or the 
freehold of the church, reſides - ahi 295 
20 In what manner an indictment for ſtealiug from a houſe made uſe of 
by Government muſt be drawn 300, 3or 
21 A perſon committed as a rogue and vagabond under 23. Geo, 3. c. 88. 
who breaks gaol, and on being committed as an 7z2corrigible rogue un- 
der 17, Geo. 2. c. 5, breaks gaol a ſecond time, and then commits a 
new act of vagrancy as a rogue and vagabond, may be indifted for 
FELONY, and tranſported under the Vagrant Act. 3356 
22 The Court will quaſh an indiftment, before plea pleaded, if the add 
tion be placed after the alias difus, and not after the firſt name 353 
23 The caption of an indictment muſt ſhew that the Court, where it was 
found, had juriſdiction ; and on demurrer the Court will look into the 
whole record woe” - ;41.:.1.362 
24 An indiftment of one count, combining the charges of petty treafoa 
and murger, 18 good * CN 7 392 


25 The 


28 An indictment on the Black AR, for ſhooting at any perſon, mult 


| hes SR BR 


a5 The word chattels, improper'y inſerted ina count againſt an acceſſary, - 
may be rejected as ſurplu/age * 40 
26 A bad waer iy be made good by rejecting, as inſenſible and 
uſeleſs, ſuch words as obſtru& the ſenſe of it | IS 
27 An indictment for a fraud, in obtaining money under falſe nees, 
muſt ſtate what the falſe pretences were by which the fraud was ef. 
fected — 412 


charge that the offence was done avilfully and maliciouſly- 421 
29 An indictment cannot be ſupported for obſtructing a Cuſtom-Houſe 
officer in the execution of his duty, if it appear on the evidence that the 
officer is an alien - SR. 2” 23 


30 An indictment will not lie an the ſtatutes 4. Geo. 3. c. 32. and a 1. Geo. 3. 


* 


3 Larceny may be committed by taking the wool from live ſheep, or the 


4 What ſhall be confidered as a ſufficient carrying away to conſtitute the 
*» offence of larceny . 


4 


c. 68. for ſtealing a CASEMENT fixed to a certain building, &c. 424 
3 In what name an indictment of larceny muſt lay the property when it 
refides in Truflees for a public charity under an Act of Parliament, 
ſuch Truſtees not being incorporated 432 


INFANT. #F;4 Raps, EvIDENCE, 


INFORMATION. Fide AcconPLICE, EVIDENCE, 


RTE T-TO OK: 


1 There muſt be.a demand, as well as an aſſault, to conſtitute. this of. 
fence ; for otherwiſe the int/nt to rob cannot be aſcertained ;_ but the 
demand may be conflirufive by action, as well as ad aal by ſpeech 22423 

2 A deaf and dumb man may make a demand ibis, 


J. 5 


+ URY; 


: 


1 If a ſheriff return the Jury to try an indictment, in which ſuch ſheriff js 


the proſecutor, the objection muſt be taken by way of challenge, for it 
cannot be moved in arreſt of judgment - 105 


2 The Jury cannot be charged, at the ſame time, to try the two. iſſues of 
' antrefois acquit and not guilty FS 138 
3 A Scotch covenantor may be ſworn as a Juryman, in a Court of Crimi-. 
nal Law, by the ceremony of kolding up his hand, without kiſſing the 
book | - +4 uh | X © 1 4:5 


« b 4 


LARCENY. 


1 Larceny may be committed of a ſingle Bank-note 
2 Larceny cannot be committed t 


1 
a commiſſion to ſettle the boundaries 


of a manner — 16 


milk from a cow K 181 


229 
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z Tt is larceny to obtain property from another, aximo furandi, by the 
ractice of ring-drepping , 231, 291 

6 If a ſervant who receives goods from his maſter, to to a cuſtomer, 
ſells them, and converts the money to his own uſe, he is guilty of ſtealing : 
for the poſſeſſion was in the maſter at the time of the converſion 242 


7 To obtain a bill of exchange, animo 8 under pretence of getting 
it diſcounted, amounts to larceny; for the poſſz/ion was not parted with 


by the holder ; - x ant #0 267 , 
$ 9 4 be conſidered a ſufficient aſportation to conſtitute the crime 

en - — 297 

9 If a — be accidentally left in a hackney- coach, and the e | 

inſtead of reſtoring it to the owner, detains it, s it, deſtroys part of 

its contents, and borruws money on the reſt, he is guilty of larceny 

| | 49, 353 

10 To hire a chaiſe, for any length of time, with intention to Rt it 

es red to the uſe of the hirer, is larceny, if it be in fact fo con- 

vert - , OW, AS abs 355 350 

11 If a horſe be purchaſed and delivered to the buyer it is not larceny, al- 

though he immediately ride away with it without paying the purchaſe 

money 8 i - 491 


* 


5 


n LET TE RS. | | 
1 By 9. Ann. c. 10. ſ. 40. a penalty of 2ol. is inflicted on any perſon 
belonging to the Poſt-Office who ſhall open or detain any — rnieen 


progeny to ny : 3 
2 A ſervant of the Poſt- Office is within the penalties of 3. Geo. 3. c. 25. 
ſ. 17. which makes it a . felony to ſecrete a letter containing any 
Bank- note, &c. although he has not taken the oath required by 9. Ann. 
c. 10. ſ. 17. and 41. a = 3 in notes 
3 To ſeerete letters containing money, is not within the ſtatute 5, Geo. 3. 
C. 25. * 22 % 11S 
4 In . threatening letter the threat muſt be dire& and plain; but the bare 
delivery of the letter, though ſealed, is evidence of knowing its contents, 
and the offender may be tried in the county where the proſecutor re- 
ceived it - ; - - % 143 
õ Delivering a threatening letter is not ſending it, within the meaning of 
9. Geo. 1. c. 22. and 27. Geo. 2. c. 15. ; 325 


M. 


MAN S L AUGH TER. 
1 What ſpecies of homicide ſhall be fo conſidered 
MAYHEM. 


1 A huſband cutting his wife's throat, quite acroſs, while they were in 

bed, is not a maiming, or lying in wait, within 22. & 23. Car. 2. c. 1. 35 

* N of cut ſhall be conſidered as a main within the meaning of 
the | - - 

3 On an indiftment of zayhem, on 22. & 23. Car. 2. c. r. the malice 44 

lying in wait may be collected from the circumſtances, and need not be 

expreſsly proved „ | - 192 


4 What 


151, 155 


1 N D „ 1 
4 What thall be conſidered u lying in wait e 
| MONBY, 


Fide STOLEN Goons, 
PRIVATELY STEALING, 


MURDER. 


1 Aon homicide may be murder, if it happened 3 in profecuion 7m 
legal a 


2 Baer If death enſues from the . of a rape, whether inte 
murder 
If death happens by refiftance to an officer in fervin a proceſs” : 
a will be murder (Vid- PROCEss, No. 1.) : ah 2 
4 If a maſter, by premeditated negligence, and _ uſage, cauſe 8 
of his apprentice, it is murder 141, 142 
Fide EVIDENCE. 


N, 


NAVIGABLE RIVER 


1 Dollars, or Portugal money, are not within the 24. Geo. 2+ © 4% 
againſt ſtealing goods, Wares, r to the amount of 408. on 
a navigable river 85 

2 To ſteal from a barge aground in Limehouſe Dock, is not within 
24. Geo. 2. c. 45 482594 


| OFFENSIVE WEAPON. 4 6 
1 An inditment on og N 2+ c. 22. muſt ſtate that the aſſault was made 
with az oftnfive wwe 


2 What ſhall be Send an offenſive micapon within 19. c 2 e. 4. 
314 in notes 


04D 2x l 267 2 


1 What ſhall be conſidered an order for the payment of Maney's or the 
delivery of goods, within the meaning of 7. Geo. 2. c. 22 975 118 
2 An order for the delivery of goods, to be y__ the 7. Geo. 2+ c. 22+ 
muſt be 8 . ee g bf e 


> * hy L 
. 6 S* Pi % 


- a * 
* ® * 
* 99 £© * 8 
CL HE bY ä 1 
0 


pamela... 12 


1 In what caſe m convifſhall be allavied the benefiteb's pardon, although 
he has neglected to pray ſuch allowance at the proper time - 41,42 
2 A capital canvi& pardoned on condition of tranſporting himſelf, who 
has literally complied with the condition 2 of t pardon, i 18 at 
large with lawful cauſe, 2 he neg to perform the jou 


condition V. 
PERJURY. 


1 8 D = . 


| PERJURY. 
A man may be indicted for perjury in ſwearing to the beſt of his be- 
lief 85 - 302 
P E RSONAT ING. 
1 Obtaining a dividend warrant at the Bank in the name of a ſtock- 
holder, is * perſonating a proprietor, and thereby endeavouring to re- 


ceive the dividend,” although no attempt is made to receive the money 
at the Pay-Oflice + =» $4 372 


POSSESSION, 
property cannot be obtained through the medium 
5 e 95 


| A legal poſſeſſion of 
of a traud 


POST-OFFICE. e LeTTERS. 


1 Jyere, If a letter-carrier who embezzles letters for the purpoſe of de- F 
Fs Poſt-Office of the poſtage, is within the 5. Geo. 3. C. 25. 
J. 17. ; * 8 | | 8 


PRISON. 
1 A priſon is a dwelling-houſe within the meaning of 9. Geo. 1. c. 22. 


PRIVATELY STEALING. 


1 There are no princes in the ſecond degree on the 8. Eliz. c. 5. in the 
offence of privately ſtealing from the perſon | 3, 9 
2 Money is not within the meaning of 10. & 11. Will. 3. c. 23. againſt 
privately ſtealing grods, avares, or merchandize, in the ſhop, 1 
| | Ko 48, 49 
3 Quere, If the offence of privately ſtealing from the perſon can be 
committed on a perſon aſleep | - 3 233 
4 2uere, If the warehouſe of a Blackwell-hall factor is within tbe 
10. & 11. Will. 3. c. 23. — 262 ͤ 
5 Querd, If a coachman's livery box · coat can be conſidered as goods 
belonging to a ſtable, within the meaning of 10. and 11. Will. 3. c. 23. 


; 7 5 | 277 

6 _ ſhall be conſidered a oh within the meaning of the Shoplifting 
& - - 307 

7 Goods privately ſtolen from the perſon of a captain of a ſhip while he 


is aſleep in his cabin is within the 5. Eliz. c. 4. 382 
er PROCESS, . | 

I Proceſs of attachment iſſued and ſigned by a county clerk in kis own 
cauſe, is legal _ . — 113 


PURPORTING. Vide AVERMENT. 


1” In an inditment for forging a Bank- note, the words ** purporting to 
be a Bank- note“ mean that the inſtrument on tbe face of it appears to 
be a Bank-note, and the want of ſuch appearance cannot be ſupplied by 
the repreſentation of the party uttering it | 209 


RAPE. 


"3 "— - 


' 


ter RAPE | | 
1 Luer, If death enſues from the violence of a rape, whether the aggre. 


4 Tape, except upon oath - _—_ 114 


1 To obtain money from another, againſt his will, by threatening to take 


3 The continuance of the property in the poſſeſſion of the robher is not 


| 1 A perſon, though acceſſary to a felonious ſhipwreck, is not within 


Court of Admiralty. (Vide Coomsr's Caſe) 47 


- ſor can be indicted for murder — 2 2 
2 The teſtimony of an infant cannot be received, on an indictment for 2 


,” 


Bye + REALTY. 
1 A commiſſion. to ſettle the boundaries of a manor is an inſtrument cox. 
cerning the RBALTY, and cannot become the ſubject of larceny .. x; 


ROBBERY. 


him before a Magiſtrate and accuſe him of an attempt to commit an un. 
natural crime, is rubbery AP 199 
2 The definition and nature of robbery 203—207 


uired by the law to compleat the crime; for being once talen, the 
7 cannot be purged by a re delivery 224, 225 

4 To force a man to part with his property for the ſake of preſerving his 
character from the imputation of having committed an unnatural crime, 
will amount to robbery, though the party was under no apprehenſion bf 
perſonal danger - 287 
If a bailiff hand- cuff a priſoner, under pretence of carrying him fat 
_topriſon, and by means of this violence obtains his mones, it is rob- 


- ; Jar . 7 | 260 
6 What ſhall be ſaid ſufficient force to conſtitute robtery 26g 
7 The import of the term to rob = 36; 
a 8. 
 SHIPWRECK. 


4 Geo, 1. c. 12. except he actually belong to the ſhip 
2 Suære, Whether an acceſſary porn the land to a felonious ſhipwreek 
afterwards committed oz the high ſeas, is within the jurifdiftion of the 


* a 8 HOOT ING. 


1 Perſons preſent aiding and aſſiſting in maliciouſly ſhootin at another, 
are prineipals in the ſecond degree, and within the-penalties Fine BLACK 
CT * - * 2 © > oF 64 
2 In an indictment for maliciouſly ſhooting at a mare and colt, it is not 
neceſſary to alledge that they are cattle within the words of 9. Geo. . 

c. 22+ - - 4 71 

3 The offence of maliciouſly ſhooting at another may be proſecuted in any 
county at ihe option of the prolecutor | 72 
| | SHRUB» 


„ 5 , 


; $iRvUBs and PLANTS. 
i The manner in which the ſtatutes relative to Lg: ſtealing of ſhrubs and” 
vi ſhall be expounded | | 415: 5 
. 5 

1 The So Manuar” may be given in evidence on an indisment 5 


returning from tranſportation 75 
2 A SMN MAaNnUaz promiſing a pardon to a wie, does not reſtore 
him to his competency as a witneſs 1 lr 


þ SMU G G L I N G. \ 7 

x The ſubſtantive clauſes of the Smuggling AR enumerated hs © 1 
2 There muſt be a deliberate aſſembling to being the — Within the 
penalties of the ſtatute VR 312 
ST A M PS. Foy 


1 All paper) upon the face of which there is a math, reſembling the 
amp required by 23. Geo. 3. C. 49. f. 20. impuſing a ſtamp · duty on 
receipts, 9 be conſidered as paper liable to the ſaid duties 37 f 
a A forged bill may be given in. evidence, though it is not ſtamped 246, 


3 ®»ere, If a perſon who takes ſome of the flamps from a writ, and fn 
them to another writ of the ſame kind, and then ſells it, for the purpoſe 
of its being ed by ſuch perſons as might 1 0 it from his vendee, is 
within the 12, Geo. $- © 28. 323 


s TAT VT RE. 


1 * A ſtatute makes an offence felony, puniſhable with death without 
clergy, and a ſubſequent ſtatute inflicts à milder puniſhment on the ſame 

offende, the latter * is, in this rale, a virtual repeal of the for- 

mer 3741 

2' In what manner penal ſtatutes made in ours materia ſhall t . 

ſtrued 
3 In what manner the ſtatutes relative to the * of ſhrubs, roots, _ 
lants, ſhall be expounded * 

Ry what manner the 4. Geo, 2. c. 3a. and 21. 8 c. 68. reſpettin> | 
94 WO of property affixed to the freehold, ſhall be expounded. 424. 


— — —— — 


 Epward THE THIRD, | 
25. Edw. 3. c. 2. High Treaſon - - - 140 
HzNRT Tun sixrn. | 
8. Hen. 6. c. 1%. Stealing records Ss 89 13 
- HzuRxT THE EIGHTH. | 2 
26. Hen. 8. c. 6. ſ. 6. Wales - - 70 woes 
33. Hen, 8. c. 1, Falſe Tokens - - 4 _ 429 
35. Hen. 8. c. 2. Special Commiſſſon — - 164 
EDWARD THE stern. FIN 
1. Edw, 6. c. 7. Gaol Delivery - — — by 131 
1 Edw. 6. c. 12. Stealing Horſes r 8 4 
1. Edw. 6. c. 123+ Clergy - — ® 150 


H h HITS a+ & 3. 


— — 
— — —— — — -g. ͤ—k“ —— 


1 N 9 E 4 


„&. . Edw. 6. e. | Stealing a e "Wb. he , 
nnr 
1 Pit AND Maar. n 
I. & 2. Phil. & Mary, c. 10. Treaſonn " - 43 
NE 2+ Phil. & Mary, e. 13. Informations 3 14: 443, 
ELIZABETH, | | * 
5. Fliz. ©. 9. Perju we — * = _ - 69 


5. liz, c. 4. Pal Stealing 


2 4 19,2 
18. Eliz. c. 3. Paupers hae * 2 


- 
% 
* 


18. Elia. c. 4. Impriſonment * 
18. Eliz, c. 7. Rape 7 * ö 
Janss TR FIRST. | | 
* Jac, 1. c. . . Bigamy : = — | ; 
 _ CHARLES ru SECOND. 

22. & 2 Car. a. c. 1. Maiming ' < aF 5 102 
1 Car. 2. c. 7. Burning oin 76 AR {G7 2% p * 
31. Car. 2. c. 2+ 1 7. Habeas Corpus - _ 763, 419 | 

„ AND Max. : 
3. Will. & Mar. c. 9. ſ. 4. Stolen Goss 107, 234s 263, 493, 430 
# FOO THE Twin. : 
7. Will. „C. 3. l. 2. High Treaſon 
3. & 9. Will 3. c. 26. Coin 92. 140, 1375 650 h 
10. & 11. Will. 3. c. 23. Shoplifting - 4, 220, 85 277, 307 
>» @1 In Will. PI 23. 1. 5. Reward * 8 121 
Anxk. i 1 


s. Ann C. 31 ſ. 1. Stolen Goods £ SG 107» 23% 639 403, 410 


3 Ann. c. 10. Poſt Office ; 
12. Ann. c. 7. Stealing 408. in a Dwelling-houſe Z 27. 26k. 2415 2633 : 


Ai 

Groken THE FIRST, | 1 

4. Geo. 1. c. 11. ſ. 4 Theftbote 8 5 4 18 
4, Geo. x. c. 12, Burning g Shops Of "48 
6, Geo. 1. c. 23. Return from ranſportation „ 334 
1 362 


9. Geo. 1. c. 7. Paupers 
9. Geo. 1. c. 22. Arlon - 515 57 67, 285 71 7785 233» 253) 387 
, 38 P 


9. Geo. 1. c. 22. Threatening Letter 


9. Geo. 1. c. 22. Malicious Shooting — - 431 
12: Gco. 1c. 32. Chancery - +. = „ 28, 64 
GEORGE THE SECOND, | 
2. Geo. 2. c. 26. f. 3. Stealing a Choſe in Adion = 1,4, 27, 29 
a. Geo. 2. c. 25. Forge ' _ 9g, 1595 1852 189, 226, 368, 389, 403 
4. Geo. 2. c. 32. Fixtures to Freehold - * 295,434 
5. Geo. 2. c. 29. . 8. Fraudulent Bankruptcy - Re 
7, Geo: 2. c. 22. Forgery ' + - 906, 118, 299, 368 
7. Geo. 2. c. 22. Aſſault ta Rob - 22,251 
12. Geo, 2. c- 26. Stamps on Plate - | 8 57 
14. Geo. 2. c. 6. Cattle * — . 109 


15 


r 
15. . Geo. 2. 0. 13. „ notes — ” 32, 36 


15. Geo. 2. c. 34. Cattle — — 109 
16, Geo, 2. c. 15. Return from Tranſportation” - 3 
16. Geo. 2. c. 33. Eſcape - - - 100 
17. Geo. 2. c. 5 Vagrants | 4 = ; '@ = 4335 
19. Geo. 2. c. 34. Obſtructing Officers "Te 432 
24. Geo. 2. c. 45. Stealing on Rivers - - 56, 294, 381 
26, Geo. 2. c. 29. Plundering Ships - - 1 
27. Geo. 2. C. 15. Threatenin 1 — 14 143. 335 5 
29. Geo. 2, c. 30. Stolen | Pu "Ef 
30. Geo. 2. c. 24. Falſe — - — — 43 
30. Geo. 2. c. 24. Threatening Letters + 1 386 
31. Geo. 2. c. ro. ſ. 78. Forging Seaman's Will - 339, 396 
3t. Geo. 2. c. 22. Corporations - - 185, 189, 324 


31. Geo. 2. e. 22. ſ. 775. Perſonating Proprietors 8 37a 
| GeoRkGE THE Thikp, | | 


2. Geo. 3. c. a8. ſ. 12. Receiving Part of the Cargo of a Ship 417 
6 2 3. Co 25» * 4 I7. NE fe 1 3» 79» 81, 110 
5+ Geo. 3. c. 49. Scotch Notes - — — 66 
6. Geo. 3. c. 36. Shrubs 8 — - - | ans 
C. Geo. 3. c. 4 ** Trees . - 244, 41 


3. Geo. 3. c. 5 Returning from | * > 222» 33+ 


7. Geo. 3. c. 50. Bank-notes from Letters * 3, 79481, 119 
f 11. Ges. 3. C. 40 Copper Moni - - 5 & 341 
12. Geo. 3. C. 48. Tranſpoſing * — 8 — 325 
13. Geo. 3. C. 26. 7 on On 8 Ko - . $73 Iz3 
156. Geo. 3. c. 30. Killin n — FS 255 
17. Geo. 3. c. 17. Eufi A — - - 4244 
17. Geo, 3. c. 30. Bills of Exchange - l 368 
18. Geo, 3. c. 18. Corporations — 8 324 
19. Geo. 3. c. 74. Tranſportation - - - 334 
21. Geo. g. c. 68. Fixtures . - 434 
22. Geo. 3. c. 8. Stolen Gods - a >, 108, 353 
23. Geo, 3. c. 88. Vagrants - — — 335 
23. Geo, 3. c. 49. f. 14. Stamps —— — - 247, 315 
24, Geo. 3. c. 7. Stamps - - "+ 3's 


s TOLEN Go0Ds. 


1 In what caſe a receiver of ſtolen goods may be tried for the eile, 
nor, though the Nn I felon was amenable to juſtice 
2 d By 22+ Geo, 3. C. 58. receivers of ſtolen — except Loy. &c. —4 
be proſecuted for the miſtlemeanar, whether the principal felon be — 
nable or not 105 
3 A perſon cannot be indifted for an n.! in receiving money know - 
ing it to have been ſtolen 238 
4 Bank- notes are not goods and chattele within the meaning of the ſtatutes 
* with make the receivers of ſtolen goods acceſſaries after the fact 403 ' 
5 To receive part of a ſtolen * or a = * 0 A- Geo. 3. c. 28. 
is felony | 44 


SUR P L v SAG K. 
| Fide INDICTMENT, - * Tueren 
| 1 | : 


Iz D = Xx 


„„ 0999 Why forit bs 
TH 
A perſon who receives money as a reward for helping another to ſtolen 


; 


goods, eontrary to the 4. Geo. 1. c. 1 . 4. cannot be indicted until 
18 


the principal is convicted - | 

| TRANSPORTATION. * 

3 A priſoner convicted of a capital crime, whoſe ſentence is reſpited during 

the King's pleaſure, and who, on having received a pardon on condition 
of tranſportatidn for life, is afterwards found at large, in Great Britain, 
without law ful cauſe, ſhall be referred back to his original ſentence, 

f 4 ? | | | - 220, 

2 Sentence of tranſportation may be a ſecond time paſſed upon a prifoner 
although the term for which he was before tranſported is unexpired 330 


1 * TREASON. * ; 

1 To counterfeit the impreſſion of the gold coin on a piece of metal, ſo 

irregular that it will not paſs, is not high treaſon, for the crime is in- 

complete ©, a het pt. 75 

2 A priſoner may be indicted for high treaſon, on the 8. & 9. Will. z. 

c. 26. for having in his cuſtody and poſſeſſion a mould on which is 

made and impreſſed the fimilitude and ſtamp of the current coin, with- 

out averring it to be a tool or inſtrument within the ſtatute ' 92 

3 ExtraQting latent ſilver from the body of baſe metal, by means of agua 

fortis, is high treaſon within the 8. & 9. Will. 3. c. 26. againſt roloyr- 

ing the coin 05 3 7 157 

4 What ſhall be conſidered a puncheon within the meaning of the fla- 
- - tute . : r 


— 


A private proſecutor on the Black AR has an option to try the offen- 
der in what county he pleaſes. „ 
2 A felony committed in Ang leſea may be tried in Salep, as the next ad- 
- joining Engliſh county to Vale: 2 , 42%: B86 
1 An indictment for ſending a. threatening} letter may be tried in the 
county in which it was received, though it was written in, and ſent from, 


a2 duifferent county e 4 9 „ 
4 A priſoner mute through the viſitation of God may be arraigned, 
tried, ſentenced, and tranſported 22 q 394 
s In what manner a miſnomer may be pleaded and tried 405 


VAGRANTS. 
See INDICTMENT, No. 224 RI 


VARIANCE. 


3 The word“ undertood” inſtead of © ynder flood” is not a fatal vari- 
- ance wan indictment for per jury ee * 
n „ 1-49 8 1 


* 


CY 
— ilitc<&t 


" 2 
. . F 
F 
p, p 


Due diſtinction between a material and an immaterial variance 135 
3 A variance of * rocojyg” inſtead of © received” is not fatal 140 


4 On an indictment of perjury in giving evidence on an indictment for — 
aſſault, a variance between the records, by the omiſſion of the word 

© deſpaired,” is not fatal ee 1099 

5 Lure, If the variance of Sir George Nares inſtead of Sir George Nares, 
Knight, between the record and the counterplea, is fatal 341 

6 On an inditment for counterfeiting the ſtamp of the lion rampant, on 
a ſilver buckle, evidence of its being a lion paſſant is a fatal variance 353 

7 A priſoner acquitted of forgery on a variance between the inſtrument 
produced in evidence, and the recital of it in the indiftment, cannot 
plead antrefois acquit to another indictment for the ſame offence 389, 

3 $ On an indictment for ſtealing in the dwelling-bouſe of Sarah Lynxs, evi- 
dence that the name of the 5 is Sarah London is a variance fatal 

to the capital part of the offence a 243 note (b) 

gh VERDICT. | 

1 On an inditment for burglary and felony, a verdict of not guilty of the 
burglary is an acquittal of ſtealing in the dwelling-houſe ; but the pri. 
ſoner may be found guilty of the ſimple larceny 3 . 

2 A priſoner acquitted on a charge of felony, committed as a ſorter and 
charger of letters, cannot be convicted on another count charging him 
nerally as a perſon employed in the Poft Office — 79 
3 In burglary the priſoner may be acquitted of the breaking, and found 
guilty of ſtealing in the dwell:ng-houſe to the amount of 40s. 89 
4 A ſervant indicted of petty treaſon and murder, in an indictment blend. 
- ing thoſe charges in one count, may be found guilty of the murder, and 
acquitted of the petty treaſon . 399 


' W. 8 
WARRANTY. See CoMMITMENT., 
1 The certainty which the law requires in a warrant of. commitment 

„ 1 fr 1 : ti. 7 .) 163 to 180 
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Page 6. Cate e: dee inland aft dmg 
Aa p30 payh 0h th cred: hs fine nk of 
© Brent v. Baker, 3. ene 

Page 48. Cee 15. read b Homy js ver oi and 
Chattels, &c.“ . 


Page 98. Link 21. e read ® But in the Pane 


« Seſſion follewing received axonditienal garden,” — 


| Page 103. Caſe * inſtead 28 ys he, read 6 Dort 
2 NOT. ei. ol » 7 


Page 114. Note (9), Cal. +. Low d vid" 


rend © witneſs,” n 
page 170. Line I. inſtead A 00 ner dal ha cc ears 
| «c books.” 
Page 171. Line 13. inſtead ef ce ind read © jufliented, 


Page 172. Line 23 inſtead of oy there Was nat long 4g | 


read © not Jong ago there wat.“ 
Page 175. Line 15. for c had” read © bas. Wb 
Page 212. after 
& argued in the Exchequer Chamber on 19th April 17 80, 
« by Mr. How ARTH for the Crown, and Mr, ExsxIng 
« for the priſoner, before TEN Juposs, viz. Ld, Mans- 
feld; L. C. B. Stynner; Gould, Wi les, Aſhhurft, 
« Buller, Nares, Fuſtices ; Eyre, Perryn, and Hotham, 
Barons; and the Caſes of Queen v. Tooley, 2. Ld. 
te Raym. 1296. Holt, 485. 11. Med. 242. Huggins" 
« Cafe, Fitzg. 177. 2. Stra. 882. 2. La. *. 1574 
A 1 | 49. St. 


after · diſcharged,” add « N. B. This Caſe was 


N % „ * 
3 
n ns tents, Aut 
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c — . — ( 


rage 384. Line 14. inſtead of © the Ti welve Judges“ fead 


* 
% 
| a 
- :, La 
£ 
- 
þ 
g 0 
W 


15 6.75 125. Decal Caſe, sli, 469. iu. 
« gridge's Caſe, Kely, 136. Curtis Caſe, Fefter, 135. 
4312. 314. 1. Hale, 465. were cited, and relied on.” 
Page 214. Line 8. Note (a), laſted of ® be rode” ig 
& which the priſener rode!” AF ys 


Page 339: Caſe 10). it of intent 2 read 


« indietmient of forgery.” c 


Page $86/Nots (e) Lins alt! after ahmen. read Seb: 


Rex v. Fearſhire, page 448. 


Page 335. Line ule. inftead of * 3. c. a8. zes: . c. 88 


Page 363. Caſe 154. intad Ne . N 

* . 6 the principal. AR : "JM 

Page 361. Caſe 157. inſtead. of * when ere. fead 
-.« when it was found,” ; 7 


« Eleven Judges, , the 7 ** Mr. 7 
« Gould,”* 

Page 384. after Note %. read « N. B. The Twelve Fudger 
__ of England will not rective a reſerved _ row any 
 & Recorder, except the Recorder of Lon 2 

*Her page 398, re read « * 399" inſtead of «999 
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